% Bundesnetzagentur

Ruling Chamber 9 BK9-20/001

DECISION

In the administrative proceedings pursuant to

section 29(1) of the Energy Industry Act (EnWG) in conjunction with section 56(1) sentence 1
para 2, sentence 2 EnWG in conjunction with Article 6(11) and Article 7(3) of Regulation (EC)
No 715/2009 in conjunction with Article 25(1) and Article 28(1) and (2) of Regulation
(EU) 2017/459

with the approval of a project application for incremental gas transport capacity
respectto  concerning the border between the German market area Trading Hub Europe

(THE) and the Swiss market area

vis-a-vis terranets bw GmbH, Am Wallgraben 135, 70565 Stuttgart, legally represented by its

management board,

- applicant 1 -
vis-a-vis bayernets GmbH, Poccistrale 7, 80336 Munich, legally represented by its management
board,

- applicant 2 -
vis-a-vis Fluxys TENP GmbH, Elisabethstrale 11, 40217 Dusseldorf, legally represented by its
management board,

- applicant 3 -
vis-a-vis Open Grid Europe GmbH, Kallenbergstr. 5, 54141 Essen, legally represented by its
management board,

- applicant 4 -



Ruling Chamber 9 of the Bundesnetzagentur fur Elektrizitat, Gas, Telekommunikation, Post und
Eisenbahnen, Tulpenfeld 4, 53113 Bonn,

represented by

the Chair Dr Christian Schitte,
the Vice Chair Dr Ulrike Schimmel
the Vice Chair Stefan Tappe

decided on 19 April 2021:

1.) the project application (annex to this Decision) for an incremental gas transport capacity
project concerning the border between the German market area Trading Hub Europe

(THE) and the Swiss market area is approved with the following amendments:

a) Section 3 para 3 sentence 1 of the Supplementary Rules and Conditions (SRC)

shall read as follows:

"In derogation of section 25(3) GRC, the shipper is entitled to terminate the entry or
exit contract following the publication of the charge formed pursuant to section 3
para 1 SRC, which is effective for the performance period of the entry or exit contract,
for the subsequent performance period with a notice period of 10 working days prior
to the start of the subsequent performance period, provided that the charge formed
pursuant to section 3 para 1 SRC exceeds the maximum charge designated for this

performance period in Annex 1 of these SRC (exceptional right of termination)."

In place of the Annex 1 SRC (exceptional right of termination) submitted in the
application, the following clause shall be used:

"The maximum charge for the performance period is determined in accordance with
the charges set out in section 25(1) GRC including any mandatory minimum
premium, multiplied by the change in the consumer price index (overall index) for
Germany (CPI) published by the Federal Statistical Office for the performance period
from the CPI for2022. The reference point is the charges applicable
from 1 January 2022."

b) the present value of the estimated increase in the allowed or target revenue of the

transmission system operators is set at €160,563,996;

c) the estimated reference price is set at €2.98/(kWh/h)/a;
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d) the f-factor is set at f = 0.98;

e) the mandatory minimum premium is set at €9.10/(kWh/h)/a and

f) the present value of binding commitments of network users is set at €157,352,717.
In other respects, the application is rejected.

2.) The right to order payment of costs is reserved.
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Rationale
1.

The proceedings concern the approval of a project application for incremental gas transport
capacity within the meaning of Article 3(11) of Commission Regulation (EU)2017/459
of 16 March 2017 establishing a network code on capacity allocation mechanisms in gas
transmission systems and repealing Regulation (EU) No 984/2013. The project application
concerns the German-Swiss border and envisages the creation of a new exit point (cross-border
interconnection point) from the future single German market area THE to the Swiss high-pressure
gas network of Erdgas Ostschweiz AG. The implementation on the Swiss entry side is the subject

neither of the project application nor of these proceedings.

THE is connected to the Swiss high-pressure gas network of Erdgas Ostschweiz AG directly via
the regional cluster "Thayngen-Fallentor" (EIC: 21Z0000000002540), operated on the German
side by applicant 1, and indirectly via the virtual interconnection point "VIP Germany-CH"
(EIC: 21Z0000000004960), operated on the German side by applicant 3. The network of Erdgas
Ostschweiz AG is supplied almost exclusively indirectly via the "VIP Germany-CH", specifically
via the customs metering stations "Zuzgen" and "Staffelbach" in the Swiss network. These are
located on the Transitgas pipeline, which is connected to the German market area via the

"Wallbach" interconnection point.

(1) Non-binding market demand indications

From 1 July 2019 to 26 August 2019, the Vereinigung der Fernleitungsnetzbetreiber Gas e.V.
(association of gas transmission system operators; FNB Gas), on behalf of the German
transmission system operators (TSOs), gave all network users the opportunity to submit non-
binding capacity demand indications for the German market area borders. The aim of this was to
analyse whether the capacity needs indicated by network users for a market area border could be
covered by the existing transmission system infrastructure or whether additional gas transport
capacity would need to be created for this purpose. Erdgas Ostschweiz AG did not conduct a

similar procedure, citing the non-applicability of Regulation (EU) 2017/459 in Switzerland.
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4 Within the context of this non-binding market survey, the applicants received the following demand

indications for the market area border relevant here:

Exit Entry Gas year Amount Capacity product Allocation
capacity capacity (kWh/h) restriction
'I_'HE exit capacity: _ Burghausen
dynamically allocable capacity
2026/27 2 000.000 (DZK) network node
THE Switzerland to U
2040/41 Swiss entry capacity:
firm capacity (e

Table 1: Market demand indications received

5 The non-binding demand indicated was focused specifically on the creation of a new cross-border
interconnection point in the Lake Constance (Bodensee) area. The applicants put forward in their
market demand report (see below) that it was possible in principle to meet demand for capacity
using alternative cross-border interconnection points (eg "VIP Germany-CH"), but, in a response
to FNB Gas dated 10 October 2019, Erdgas Ostschweiz AG stated it was not possible to meet the

non-binding demand via alternative cross-border interconnection points for reasons of security of
supply.

6 In its correspondence of 10 October 2019, Erdgas Ostschweiz AG discusses the connection and
supply situation of its network in the European and national context and explains the reasons why,
from its perspective, there would be a risk to security of supply in eastern Switzerland. It
specifically mentions possible or even probable disruptions, breakdowns or future restrictions to
the use of the lines originating from the above-mentioned "Zuzgen" and "Staffelbach" stations in
the Swiss network. It adds that applicant 1 had rejected a request from Erdgas Ostschweiz AG to

increase pressure at the "Fallentor" cross-border interconnection point in 2017.

(2) Market demand assessment

7 The applicants announced the initiation of a project in the market demand assessment report
published on 21 October 2019.

https://www.fnb-gas-capacity.de/fileadmin/files/MDAR Zyklus 2019-
2021/2019 10 18 MDAR THE Schweiz engl final.pdf

Link as at 28 October 2020

8 The assessment was limited to the transport direction requested and the capacity product
specified in the demand indication. No analysis was made of the past usage patterns at possible
alternative interconnection points, nor was there an analysis of technical capacity, booked firm
capacity or the non-binding demand indications received for existing interconnection points of the
respective entry-exit system border, since the non-binding demand could not be met via alternative

interconnection points for reasons of security of supply.
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11

12

13

(3) Design phase and consultation

Following the market assessment, the applicants conducted technical studies to test technical
feasibility and to design an expansion plan to meet market demand. They made the results

available in a draft project proposal for consultation with a deadline of 10 September 2020.

https://www.fnb-gas-capacity.de/fileadmin/files/zyklus 2019 2021/konsultation/Schweiz-
THE/200810 tp Consultation Document THE CH final.pdf

Link as at 28 October 2020

The draft recommends expansion measures that would lead to the provision of the requested
capacity via a specified transport route, including various expansion measures in the system of
applicants 1 and 2. The incremental capacity would be provided via a new interconnection point,
to be operated by applicant 1 and to be located "at a point to be decided in the region of Lake
Constance". The transport route and the measures described would take account of both
economic aspects and those to do with the topology of the system. The table does not distinguish

between capacity products:

Offer level
From To Free existing capacity taking Incremental capacity taking account of a
account of a reserve quota reserve quota of 20%
of 20%
1 Oct 2026 | 1 Oct 2041 0 kWh/h 1,600,000 kWh/h

Table 2: Offer level according to consulted project proposal of 20 July 2020

The applicants intend to provide and market dynamically allocable entry capacity (DZK)
corresponding to the requested exit point in the region of the Burghausen network node (see
table 1), which is to be allocated to the requested exit capacity (allocation restriction to the new
cross-border interconnection point to be built "in the region of Lake Constance"). The DZK entry
capacity can be provided at the following bookable points:

- Uberackern,

- Uberackern 2,

- Haidach storage facility and

- TFields storage facility.

The cost estimate of about €137m for the measures described is based on the planned costs from
the draft Gas Network Development Plan 2020-2030 (Gas NDP 2020-2030). The applicants
intend to provide a transfer pressure of approximately 43 bar(g) at the transfer point to Erdgas

Ostschweiz AG, although the latter compresses to the originally requested pressure of 55 bar(g).

Apart from agreeing those kinds of technical conditions, Erdgas Ostschweiz AG was not involved
in the planning or consultation. Consequently, the technical study does not take into consideration
the entry capacity to be created on the Swiss side and this is not included in the parameters of the

economic test or with regard to bundled marketing.
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The Ministry of the Environment, Climate Protection and the Energy Sector of the federal state of

Baden-Wirttemberg and Erdgas Ostschweiz AG criticised the draft project in the consultation.

https://www.fnb-gas-capacity.de/en/cycles/2019-2021-incremental-capacity-cycle/approval-publication
(both accessible by clicking on "Publication market area border THE — Switzerland - Comments")

Link as at 2 December 2020

The main criticism of the Baden-W(rttemberg Ministry of the Environment, Climate Protection and
the Energy Sector was that the need for a new cross-border interconnection point was not
substantiated in the market demand report or in the consultation document (technical study) and
was based solely on the correspondence from Erdgas Ostschweiz AG of 10 October 2019. The
ministry stressed that a close examination and consideration of alternatives were necessary

regarding both the need for a new point and the spatial and technical planning of it.

In its consultation response, Erdgas Ostschweiz AG asserted that there was an ongoing physical
transport requirement that had to be met to ensure security of supply and was not reflected in the
Gas NDP 2020-2030 or in gas network development planning in Germany in general. However,
the latter was a more efficient means of improving the supply situation and risk preparedness in
eastern Switzerland than the incremental capacity process set out in Regulation (EU) 2017/459,
according to the statement. It also referred to the parameters of the economic test and maintained
that the costs of compressor energy, interest rates and the f-factor, for example, have been set

far too high.

(4) Final project application

The applicants submitted their project application to the ruling chamber for approval in writing
on 7 October 2020. The Bundesnetzagentur requested an adjustment to the economic viability
tool, which the applicants carried out before submitting a correspondingly amended project

application on 23 October 2020 (annex to this Decision).

The submitted project application is different in some respects to the draft that was the subject of
consultation in August and September 2020. The estimated reference price has been changed to
€3.73/(kWh/h)/a due to the Bundesnetzagentur's REGENT 2021 determination, which was
published on 11 September 2020. There is also a mandatory minimum premium of
€9.809/(kWh/h)/a, which is lower than the one in the consultation document following the

evaluation of the responses and examination in the technical study.

Moreover, in contrast to the consultation document, the applicants are now working on the basis
of an economic commissioning in 2028, so the offer level is offered for a period of 15 years after

the start of operational use, ie from gas year 2028-2029 to gas year 2042-2043.
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The project application contains in particular the following information:

1. Anoverview of the offer level of the potential new interconnection point "in the region of Lake

Constance":
Offer level
From To Capacity amount of the offer level Capacity product
1 Oct 2028 | 1 Oct 2043 1,600,000 kWh/h DzZK

Table 3: Offer level

2. Supplementary rules and conditions relating to the project

3.  Atimeline for implementation

4.  The following information and parameters for the economic test:

a.

within the meaning of Article 22(1)(b) of Regulation (EU) 2017/459: the present value
of the estimated increase in the allowed or target revenue of the transmission
system operator. The calculation tool included as an annex to the project application
gives a present value of €171,503,517 in conjunction with the incremental capacity

included in the offer level.

within the meaning of Article 25(1)(a) of Regulation (EU) 2017/459: the estimated
reference price for a DZK product of €3.357/(kWh/h)/a (proposed DZK discount
of 10% of the reference price for a firm, freely allocable capacity (FZK) product of
€3.73/(kWh/h)/a).

within the meaning of Article 22(1)(c) of Regulation (EU) 2017/459: the f-factor of 1.

within the meaning of Article 22(1)(a) of Regulation (EU) 2017/459: the mandatory
minimum premium of €9.809/(kWh/h)/a.

within the meaning of Article 22(1)(a) of Regulation (EU) 2017/459: the present value
of binding commitments of network users used as a basis for calculation for
contracting capacity. The calculation tool included as an annex to the project
application gives a present value of €171,503,517 in conjunction with the incremental

capacity included in the offer level.

For further details, reference is made to the project application (annex to this Decision), in

particular with regard to the additional network expansion needed, the cost estimates used as a

basis to form the present value and the approaches taken to the f-factor.

(5) Completeness check, requests for additional information

The ruling chamber first checked the version of the project application dated 23 October 2020 for

completeness. Following various conversations with the applicants and requests for additional
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information by the ruling chamber, the applicants expanded or provided further detail on some of
the underlying parameters of the economic test in the period between October 2020 and
January 2021.

The ruling chamber took the view that some amendments were necessary, in particular regarding
the estimation of compressor energy costs. In conversations on 28 October 2020
and 6 November 2020, the ruling chamber informed the applicants of necessary clarifications,
among other things for the additional compressor energy costs that were to be applied for the
additional transports that were assumed to arise from the booking of incremental capacity, which
applied to both new and existing compressor stations. The ruling chamber also pointed out that
the applicants had based their calculation of the applicable compressor energy costs on higher
capacity usage than in their booking assumptions in the economic analysis. For the calculation,
only usage assumptions covered by the booking assumptions are to be used. The applicants acted
on the comments of the ruling chamber and, on 18 November 2020, submitted in writing additional
information and an amended economic viability tool, which resulted in an adjusted f-factor of 0.98,

among other things.

On 25 November 2020, the ruling chamber asked the applicants both verbally and in writing for
further corrections/additions to the project application, in particular regarding the amount of the
discount chosen for DZK products from the reference price for FZK products, the estimated
acquisition and production costs, the timeline and the offer level. As far the acquisition and
production costs were concerned, the ruling chamber pointed out that the cost estimates should
in principle be based on the planned costs from the draft Gas NDP 2020-2030.

The applicants then submitted further additions to the project application on 11 December 2020,
which included a new DZK discount of 20%. They also provided an explanation for their cost
estimates, which were based on experience in comparable projects where the draft Gas
NDP 2020-2030 did not contain a more precise cost breakdown. The estimated costs for the pipe
construction and equipment in the networks of the applicants were put at a total of €137m. The
applicants also justified the delay in the timescale and provided a detailed breakdown of the offer
level in accordance with Article 11 of Regulation (EU) 2017/459. In addition, they adjusted the
determination of costs for compressor energy. Unlike in the project application, the applicants now
plan to shift 25% of the transport volumes to the Haidach and 7Fields storage connection points
for a temperature range of between 0°C and 8°C. This will lead to compressor energy costs for
the Burghausen compressor site that are around €270,000 a year lower. Overall, the estimated

annual compressor energy costs will fall to €4.13m.

The applicants then provided the ruling chamber with new documents (economic viability tool and
an overview of the calculation of compressor energy) in writing on 18 December 2020. Once
again, these were corrected/added to in correspondence dated 15 January 2021 following a

request from the ruling chamber. Two subsequent, opposing effects led to an increase in the
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mandatory minimum premium to €9.978/(kWh/h)/a and in the f-factor to 0.99 from the figures given
in the project application dated 23 October 2020. The applicants implemented an increase
because they adjusted the estimated reference price for the DZK product originally applied for
downwards to €2.98/(kWh/h)/a. The lower estimated annual compressor energy costs partially

made up for this increase.

In correspondence dated 21 January 2021, the applicants informed the ruling chamber how the
necessary compressor use at the Burghausen site would be reduced if it was assumed that 25%
of transports would be shifted to the Haidach and 7Fields storage connection points at

temperatures of below 0°C as well.

In a letter of 16 March 2021, the applicants submitted the missing Annex to the SRC detailing the

calculation of the maximum charge for exercising the exceptional right of termination.

(6) Coordination and participation

The Swiss Federal Office of Energy, with which the Bundesnetzagentur had been in contact since
the launch of the market demand assessment for the process cycle 2019-2021 in summer 2019,
told the Bundesnetzagentur — most recently on 3 June 2020 — that it did not consider a further
cooperation of the national regulatory authorities or the network operators on both sides of the
border necessary for these proceedings, on the grounds that Regulation (EU) 2017/459 is not

applicable in Switzerland.

The ruling chamber informed the regulatory authorities of the federal states of Baden-
Wirttemberg, Bavaria and North Rhine-Westphalia of the proceedings in a letter
of 25 November 2020.

The Ruling Chamber gave each of the applicants the opportunity to submit comments in a letter
dated 1 March 2021. The applicants responded: applicant2 with a statement in a letter
of 17 March 2021 and applicant 1 with a statement in a letter of 19 March 2021, while applicants 4
and 3 wrote on 22 March and 23 March 2021 respectively that they would not provide a statement.
In its response, applicant 1 expressed the concern that the €9m reduction in the cost assumption
for the branch pipeline to Lake Constance (see Il 3.4.1.1 Setting the investment costs) would raise
the risk of other network users bearing costs in a way that was not cost-reflective. Applicant 2
criticised the fact that, since in the booking scenario assumed by the Bundesnetzagentur 25% of
the gas volumes for Switzerland would be fed in via the storage connection points even at peak
times, for other booking scenarios there would be a risk of shifting costs onto existing German
customers due to greater compressor usage. It also noted that the term "payment obligation" in
relation to the SRCs (see Il 3.2 Supplementary rules and conditions) needed to be clarified to the
effect that the payment of the mandatory minimum premium over the approved period was still

required even if the shipper terminated the delivery contract ahead of time.
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In a letter dated 10 March 2021, the ruling chamber gave the regulatory authorities of the federal
states of Baden-Wdurttemberg, Bavaria and North Rhine-Westphalia the opportunity to submit
comments. It also informed the Bundeskartellamt of the proceedings on 10 March 2021 and gave
it, too, the opportunity to submit comments. The Bundeskartellamt wrote on 17 March 2021 that it
would not supply a response. The regulatory authorities of the federal states did not take the

opportunity to respond.

Following the Annex to the SRCs submitted by the applicants on 16 March 2021 detailing the
calculation of the maximum charge for exercising the exceptional right of termination, an additional
operative part 1(a) was included in the intended decision. The ruling chamber wrote to the
applicants on 29 March 2021 to give them a further opportunity to comment. The applicants did
not take the opportunity to comment on the expanded decision (applicant 1 wrote to decline this

opportunity on 31 March 2021 and applicant 4 on 9 April 2021).

For further details, reference is made to the content of the file.
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The applicants' project application for an incremental gas transport capacity project has been
approved but only with amendments to the SRCs and the parameters of the economic test
(operative part 1). To this extent, the formal and material requirements for approval have been
met. The project application could not be approved with the SRCs and parameters from the original

application.

1. Legal basis

The approval of the project application, including the amendments in operative part 1, is based on
section 29(1) EnWG and section 56(1) sentence 1 para 2, sentence 2 EnWG in conjunction with
Article 6(11) and Article 7(3) of Regulation (EC) No 715/2009 in conjunction with Article 25(1) and
Article 28(1) and (2) of Regulation (EU) 2017/459. Pursuant to Article 28(1) and (2) and Article 25
of Regulation (EU) 2017/459, the national regulatory authority decides in coordination with the
regulatory authority of the neighbouring Member State whether to approve the project application

submitted, including the information on the economic test.

2. Formal requirements for approval

The formal requirements for approval have been met.

21. Competence

The Bundesnetzagentur is the competent regulatory authority to decide on the approval pursuant
to Article 28(2) of Regulation (EU) 2017/459 and section 56(1) sentence 1 para 2 EnWG. The

competence of the ruling chamber ensues from section 59(1) sentence 1 EnWG.

2.2 Application

The application was submitted in due form. The project application (amended version
of 23 October 2020) contains all the information required under Article 28(1) sentence 2 of
Regulation (EU) 2017/459 or this information was provided fully upon subsequent request by the

ruling chamber (see rationale I. (5) Completeness check, requests for additional information).

2.3. Deadline for applications

The application was submitted in a timely manner. Article 28(2) and (3) of Regulation
(EU) 2017/459 envisage that the approval process should begin eight months before the relevant
yearly capacity auction. The submission of the amended version of the application on 23
October 2020 was in good time, as the relevant annual auction will take place on the first Monday
in July 2021 (Article 11(4) of Regulation (EU) 2017/459).
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24, Hearing

Before the decision was issued, pursuant to section 56(1) sentence 3 in conjunction with
section 67(1) EnWG, the applicants were given an opportunity to comment from 1 March 2021
to 12 March 2021 and 29 March 2021 to 1 April 2021.

2.5. Coordination with the Swiss regulatory authority

This decision was neither coordinated with the Swiss Federal Office of Energy nor was it

necessary to do so.

Pursuant to Article 28(2) of Regulation (EU) 2017/459, the Bundesnetzagentur is to discuss the
matter with the relevant regulatory authority both before and during the proceedings and
coordinate the approval decision with it. However, the Swiss Federal Office of Energy, with which
the Bundesnetzagentur had been in contact since the launch of the market demand assessment
for the process cycle 2019-2021 in summer 2019, told the Bundesnetzagentur — most recently
on 3 June 2020 - that it did not consider any further cooperation of the national regulatory
authorities necessary for these proceedings, on the grounds that Regulation (EU) 2017/459 is not

applicable in Switzerland. The Bundesnetzagentur agrees with this assessment.

2.6. Involvement of other authorities

The Bundesnetzagentur involved other authorities to the extent prescribed by law.

Pursuant to section 56(1) sentence 3 in conjunction with sections 55(1) and 58(1) sentence 2
EnWG, the Bundeskartellamt and the relevant regulatory authorities of the federal states in which
the applicants have their headquarters were informed of the start of the proceedings and given

the opportunity to comment.

3. Substantive requirements for approval

The project application was approved in accordance with Article 28(2) of Regulation
(EU) 2017/459 with the changes set out in operative part 1(a) to (f). The substantive requirements

for approval have been met.

The project application submitted falls within the scope of Article 22 et seq of Regulation
(EU) 2017/459. ltis true that, in accordance with Article 2(1) sentence 1 and the legal definition in
Article 3 point 2, the Regulation only applies directly to interconnection points between adjacent
entry-exit systems. However, the Decision adjusting capacity rules in the gas sector (Decision
of 14 August 2015, BK7-15-001) extended the Regulation to entry points from and exit points to
third countries. It corresponds to the purpose of this extension to enable the specific need for
network expansion to be met at these network points, too, via the incremental capacity process.
As they are not interconnection points, ie the relevant entry/exit points are not located between

entry-exit systems of EU Member States and Regulation (EU) 2017/459 is only binding on the
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German side, the result is the "one-sided" project planning of the exit side from the German market
area THE.

The decision was therefore taken following due appraisal of the aspects of the project application
set out in Article 28(1) of Regulation (EU) 2017/459:

1. Atrticle 28(1)(a) of Regulation (EU) 2017/459: all offer levels, reflecting the range of expected
demand for incremental capacity at the relevant interconnection points as a result of the
processes provided for in Article 27(3) of Regulation (EU) 2017/459 and in Article 26 of
Regulation (EU) 2017/459 (see 3.1);

2. Article 28(1)(b) of Regulation (EU) 2017/459: the supplementary rules and conditions related
to the project (see 3.2);

3. Article 28(1)(c) of Regulation (EU) 2017/459: the timelines for the project, including any
changes since the consultation, and measures to prevent delays and minimise the impact
(see 3.3);

4. Article 28(1)(d) of Regulation (EU) 2017/459: the parameters of the economic test defined in
Article 22(1) of Regulation (EU) 2017/459 (see 3.4);

5. Article 28(1)(e) of Regulation (EU) 2017/459: information as to whether it is necessary to
extend the marketing period pursuant to Article 30 of Regulation (EU) 2017/459 (see 3.5);

6. Atrticle 28(1)(f) of Regulation (EU) 2017/459: where necessary, a proposed alternative

allocation mechanism including its justification (see 3.6);

7. Article 28(1)(g) of Regulation (EU) 2017/459: where a fixed price approach is followed for the
incremental capacity project, the elements as described in Article 24(b) of Regulation
(EU) 2017/460 (see 3.7).

In its decision the ruling chamber also took account of the objectives and purpose of the

incremental capacity process and the relevant consideration requirements (see 3.8).

3.1. Offer level

It was possible to approve the project application as regards the offer level for unbundled capacity
products pursuant to Article 28(2) of Regulation (EU) 2017/459. The offer level submitted pursuant
to Article 28(1)(a) of Regulation (EU) 2017/459 has been determined in accordance with

regulatory requirements and reflects the range of expected demand for incremental capacity.

"Offer level" means the sum of the available existing capacity and the incremental capacity from
a possible network expansion for an interconnection point (Article 3 point 5 of Regulation
(EU) 2017/459). TSOs can develop various expansion scenarios with varying amounts of
incremental capacity within one project. Pursuant to the allocation method laid down in Article 8(2)
sentences 2 and 4, Article 17(20) in conjunction with Article 22(3), Article 29(1) and (2) of
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Regulation (EU) 2017/459, auctions for existing capacity and the offer level are held at the same
time. Following the conclusion of the auctions, the offer level is subjected to an economic test in
which the present values of binding commitments of network users are compared with the costs
of the expansion plan. Capacity may only be allocated in accordance with the auction result for
the offer level if the outcome of the economic test is positive on both sides of the interconnection
point. If not, the auctions of this offer level are not legally binding, which means that capacity
allocation and the corresponding network expansion must not take place (Article 22(3) sentence 3
of Regulation (EU) 2017/459). By virtue of the extension (see 3.), the rules also apply to entry

points from and exit points to third countries.
The offer level submitted meets these requirements.

The project application contains a single offer level for unbundled capacity products with one single
expansion version. The conflict with Article 27(3)(b) of Regulation (EU) 2017/459, pursuant to
which offer levels are to be set for bundled capacity products, does not prevent an approval.
Applicant 1 is actually prevented from setting offer levels for bundled capacity products because
the adjacent network operator, Erdgas Ostschweiz AG, is not bound by Regulation (EU) 2017/459
and wishes to conduct neither bundled marketing nor an economic test. The Swiss Federal Office
of Energy shares this legal viewpoint. With a corresponding interpretation of the extension decision
(see 3.) and Article 19 and Article 22(3) sentence 1 of Regulation (EU) 2017/459, it is sufficient for
applicant 1 to conduct unbundled marketing. The economic test only requires a positive result on

the German side.

There are no legal grounds to object to all requested capacity being offered regardless of the
available existing capacity between THE and Swiss network operators. The network expansion
scenario of the offer level envisages the creation of a new cross-border interconnection point in
the region of Lake Constance; existing capacity is not included in the offer level but offered and
allocated independently of the project. This is due to the wish of the adjacent network operator,
Erdgas Ostschweiz AG, not to take account of capacity from existing cross-border interconnection
points. It states that this capacity does not fulfil the specific supply security requirements
(availability of N-1 supply). Including the existing capacity would require, in accordance with
Article 22 of Regulation (EU) 2017/459, that this capacity would nevertheless have to be booked

up, which would place an inappropriate additional burden on the shipper.

3.1.1. Offer level: determining the capacity products to be offered

The offer level submitted corresponds to legal requirements. The applicants have determined the
capacity products to be offered in accordance with Article 29(1) of Regulation (EU) 2017/459.

There is no bundling of capacity with Erdgas Ostschweiz AG for the reasons given above.
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The offer level is based on the provisions of Article 11(6) of Regulation (EU) 2017/459, pursuant

to which:

[Capacity to be offered| =A-B-C+D+E-F

Where:

A is the transmission system operator's technical capacity for each of the standard capacity
products;

B for annual yearly auctions offering capacity for the next 5 years, is the amount of technical
capacity (A) set aside in accordance with Article 8(7)(b);
for annual yearly auctions for capacity beyond the first 5 years, is the amount of technical
capacity (A) set aside in accordance with Article 8(7)(a);

C is the previously sold technical capacity, adjusted by the capacity which is re-offered in

accordance with applicable congestion management procedures;
is additional capacity, for such year, if any;
is the incremental capacity for such year included in a respective offer level, if any;

is the amount of incremental capacity (E), if any, set aside in accordance with Article 8(8)
and (9).

The creation of a new cross-border interconnection point and the marketing outside of a virtual

interconnection point lead to the following formula in this case:

| [Capacity to be offered] = E — F |

On the German side, the expansion plan of the offer level would lead to 2,000,000 kWh/h of new,
dynamically allocable exit capacity in all gas years ("E" within the meaning of Article 11(6) of
Regulation (EU) 2017/459).

In the Decision adjusting capacity rules in the gas sector (Decision of 14 August 2015,
BK7-15-001), the Bundesnetzagentur's Ruling Chamber 7 determined the share of incremental
capacity to be set aside on the German sides of all interconnection points in accordance with
Article 8(9) of Regulation (EU) 2017/459 to be 20%. In analogous application of Article 8(7)(a) of
Regulation (EU) 2017/459, one half of this capacity must be offered no earlier than in the annual
yearly capacity auction held in accordance with the auction calendar during the fifth gas year
preceding the start of the relevant gas year. In accordance with Article 8(7)(b) of Regulation
(EU) 2017/459, the other half must be offered no earlier than the annual quarterly capacity auction.
The planned start of operational use for the gas year 2028-2029 means that no capacity is affected
by Article 8(7)(a) of Regulation (EU) 2017/459 in the annual auction on 5 July 2021, so the share

effectively remains at 20%.
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Art 11(6) Art 11(6) | Art11(6) NC | Art 11(6) NC Art 11(6) NC Art 11(6) NC
NC CAM A | NCCAMB CAM C CAM D CAME CAM F
technical capacity marketed additional incremental incremental
capacity set aside capacity capacity capacity capacity set
aside

GY 2028-2029 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2029-2030 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2030-2031 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2031-2032 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2032-2033 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2033-2034 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2034-2035 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2035-2036 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2036-2037 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2037-2038 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2038-2039 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2039-2040 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2040-2041 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2041-2042 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h
GY 2042-2043 0 0 0 0 2,000,000 kWh/h | 400,000 kWh/h

Table 4: Determination of the offer level

This offer level has been established in due consideration of the permitted marketing period.
Pursuant to Article 11(3) sentence 1 of Regulation (EU) 2017/459, when offering incremental
capacity, the offer levels for yearly capacity may cover a maximum of 15 years after the start of
operational use. On 11 December 2020, the applicants responded to a question about their
application by clarifying that the commissioning/completion at the end of 2027 would only allow
capacity to be marketed for the gas year 2028-2029 at the earliest, since it would probably not be
possible to make capacity available in good time before October 2027. Therefore, the unbundled

capacity products may be offered for 15 years up to and including the 2042-2043 gas year.

3.1.2. Offer level — reflecting market demand

The offer level reflects the range of expected demand for incremental capacity.

In accordance with Article 28(1)(a) of Regulation (EU) 2017/459, the offer levels coordinated in a
project application must accommodate the expected demand determined in the process provided
for in Article 26 and Article 27(3) of Regulation (EU) 2017/459. This will ensure that the project
enables a defined network expansion based on specific requests from network users. Technical

feasibility forms a barrier.

The amounts of capacity listed in table 4 fulfil these requirements because the non-binding
demand indication, shown in table 1, can largely be met. The ruling chamber takes the view that
it is not relevant whether the entire capacity can already be contracted at the time of the auction

for yearly capacity on 5 July 2021. Rather, it is sufficient if the transport capacity requested by
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network users is made technically available for the respective gas years. Shares of capacity that
are to be set aside as per the above principles do not prevent the demand being reflected. Contrary
to the non-binding demand indication, there will be no provision in the gas years 2026-2027
and 2027-2028. The applicants have provided a plausible explanation that it will not be technically
possible to take the capacity into operation before the gas year 2028-2029.

3.2. Supplementary rules and conditions

In accordance with Article 28(2) of Regulation (EU) 2017/459, the approval was also granted with
regard to the planned use of project-specific "Supplementary rules and conditions for incremental
capacity" (SRC), which, amended as set out in operative part 1(a), are compatible with regulatory

requirements.

In accordance with Article 28(1)(b) of Regulation (EU) 2017/459, the applicants must submit the
general rules and conditions "[...] that a network user must accept to participate and access
capacity in the binding capacity allocation phase of the incremental capacity process, including
any collaterals to be provided by network users and how possible delays in the provision of

capacity or the event of a disruption to the project are dealt with contractually [...]".

The benchmark for assessment here is essentially the appropriateness and non-discrimination of
the network access conditions, see section 21(1) EnWG. Criteria related specifically to the energy
sector are to be found in recital 11 and Articles 19 and 28 of Regulation (EU) 2017/459. These set
out that the interests of applicants, the interests of network users demanding network expansion
and ultimately the interests of network users as a whole and "captive" customers must be

balanced.

In line with the aim of the provision, the ruling chamber limited its assessment to the SRCs, ie to
deviations from and additions to the usual, general rules and conditions. Otherwise, projects would
be a coincidental reason to examine all network access conditions. Therefore, those rules and
conditions that must be accepted as a matter of course for the standard offer of existing capacity
are not considered; this refers in particular to Annex 1 of the Cooperation agreement between the

operators of gas supply networks in Germany.

The ruling chamber considers sections 3 and 4 SRC to be relevant. They are compatible with
regulatory requirements and seem to be appropriate in line with the standards mentioned above.
Both section 3 and section 4 SRC strengthen the binding effect of the transport contracts. They
thus serve not only the interests of the network operator but also the aim stated in recital 11 of
Regulation (EU) 2017/459, that steps should be taken to avoid captive customers being exposed
to the economic risks of the project. This risk exists in principle because the participants in the
capacity allocation phase decide on the implementation of the project, and thus the investments
of the TSO, with their bookings. If payment obligations were to occur later, captive customers

would have to bear the costs of expansion by paying higher network charges. Sections 3 and 4
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SRC thus provide a link to the protection of other network users: by placing bookings, shippers
oblige the TSO to expand the network, but in return the shippers also bear the economic risks of
implementing the project. Cases that are the fault of the TSO form the limit for the assumption of

risk (for delays, see section 4 para 4 sentence 4 SRC).

Section 3 para 3 SRC relates to the exceptional right of termination in the event of increases in
the specific capacity charge. According to section 3 para 3 SRC in conjunction with Annex | SRC,
restricting the provision of section 25 of the General Rules and Conditions (GRC, Annex 1 of the
Cooperation agreement), it is only possible to terminate for performance periods in which the
specific capacity charge exceeds the designated maximum charge. This provision seems
appropriate. It benefits captive customers by preventing charges that exceed the limit temporarily

from leading to a cessation of payment obligations for periods that are actually unaffected.

However, measured against the aim of not burdening other shippers and captive customers with
the risks of the project, (see recital 11 of Regulation (EU) 2017/459), the ruling chamber considers
the provisions determining exceptional rights of termination in section 3 para 3 sentence 1 SRC in
conjunction with Annex | SRC insufficient. The project application is therefore approved with the

amendment that the clauses given in operative part 1(a) are used.

Pursuant to section 25(1) and (3) GRC (Annex 1 of the Cooperation agreement), a shipper is
entitled to terminate if the charges to be paid — including but not limited to the specific capacity
charge and price mark-ups from auctions — increase more strongly than the consumer price index
for a given year. The connecting factor is the change in the balance of the contract to the

disadvantage of the shipper, which is to be measured on the totality of charges owed.

Under the provision submitted by the applicants, by contrast, a transport contract could be
terminated if the threshold of the permissible increase was exceeded with regard to just a part of
the consideration owed, namely the capacity charge formed in accordance with regulatory
requirements. Any auction or minimum premiums would be factored into the determination of the
maximum charge without adjusting for inflation. In other words, this provision would allow
termination even if the increase in the totality of charges owed was smaller than the increase in

the relevant consumer price index.

The submitted provision, even though it limits the right of termination to the specific period in which
the threshold is exceeded, thus seems in part to deviate from the requirement for the balance of
the whole contract to be disturbed (section 25 GRC, Annex 1 of the Cooperation agreement). In
light of the interests of third parties, the ruling chamber does not consider this to be appropriate.
While it is true that increases in the specific capacity charge may not be (solely) caused by the
project, the fact that, in the event of termination, not only the specific capacity charge but also any

mandatory minimum premium would no longer be collected certainly is.
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The clause to be used in accordance with operative part 1(a) therefore relates the maximum
charge necessary for a termination to the charges including any mandatory minimum premium,
multiplied by the change in the consumer price index for the performance period from the CPI
for 2022.

The request made of the ruling chamber by applicant 2 in its statement of 17 March 2021, to clarify
that a mandatory minimum premium must still be paid even if the transport contract is terminated,
has not been met. The ruling chamber considers that the requested "clarification" would amount
to a content change. The ruling chamber considers it appropriate not to separate the obligation to
pay the minimum premium from the transport contract and to remain with a uniform approach. The
minimum premium is part of the charges within the meaning of section 25 point 1 of Annex 1 of
the Cooperation agreement. This is supported by Article 33(5) sentence 1 of Regulation
(EU) 2017/460, pursuant to which the mandatory minimum premium is added to the reference

price.

Section 4 paras 3 and 4 SRC mention other deviations: they contain provisions on the legal
consequences of delays or disruptions to the project, as set out in Article 28(1)(b) of Regulation
(EU) 2017/459. Pursuant to these, network users commit to any future bookings if delays occur in
the provision of capacity that are not the fault of the TSO. In addition, section 4 para 4 SRC rules
out that arrangements for the offer of capacity at upstream or downstream network points affect
the rights and obligations arising from the transport contract relevant here. The other sides of
interconnection points at which bundled marketing will take place in accordance with Article 19(1)

and (2) of Regulation (EU) 2017/459 are also regarded as being up/downstream.

Ultimately, any booking obligations in accordance with section 4 para 3 SRC may not lead to the
inappropriate hoarding of capacity in a way that restricts the market (section 16(3) and (4) of the
Gas Network Access Ordinance, GasNVZ). Although the shipper may have an obligation
regarding bookings that are not necessary, a booking from a third party also allows this obligation
to lapse (section 4 para 3 sentence 5 SRC). It is therefore not necessary to actually and finally

acquire transport rights. Secondary trading is still an option, too.

Ultimately, section 4 para 4 SRC does not prevent approval either. Insofar as, in accordance with
it, the arrangements for the offer of capacity at upstream or downstream network points should
not affect the relevant transport contract, this is compatible with the principle of the entry-exit

system.

3.3. Project timeline

The timeline submitted has been approved. It envisages that the new capacity should be

operational from the end of 2027.
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In accordance with Article 28(1)(c) and (2) of Regulation (EU) 2017/459, timelines of the
incremental capacity project, including any changes since the consultation described in
Article 27(3) of Regulation (EU) 2017/459, and measures to prevent delays and minimise the

impact of delays are subject to approval.

The provision of capacity has been pushed back two years from the time given in the consultation
document to gas year 2028-2029 because, according to the applicants, new information has been
obtained in the meantime about realistic progress on the project. The economic viability tool in the

annex to the project application has been amended accordingly as well.

The planning and construction time of the necessary investments to provide capacity at the new
network interconnection point in the region of Lake Constance is estimated to last from after the
successful auction in 2021 until the planned commissioning, probably at the end of 2027. The
applicants intend to add more detail to the timeline once the economic test has been passed. This
time scale for the planning and implementation of the measure is considered realistic based on
experience of implementing measures of this type and size as part of the ongoing planning and

approval procedures for the gas network development plan.

3.4. Information and parameters for the economic test

Pursuant to Article 25(1) and Article 28(1)(d) and (2) of Regulation (EU) 2017/459, the parameters
for the present values, estimated reference price, f-factor and mandatory minimum premium
submitted with the project application are to be approved by the regulatory authority. The values
are used in the economic test, which is carried out within two business days of the closing of the
bidding round by the Bundesnetzagentur in accordance with Article 11(10) of Regulation
(EU) 2017/459 (see Decision of 19 July 2017, BK9-17/609). An economic test is carried out for
the offer level applied for (Article 22(3) sentence 1 of Regulation (EU) 2017/459).

In accordance with Article 22(3) sentence 1 of Regulation (EU) 2017/459, a project will only be
implemented if the economic test of an offer level leads to a positive outcome on both sides of the
interconnection point. However, in this case, owing to the non-applicability of the provisions of
Regulation (EU) 2017/459 in Switzerland (see section I. (1) and (6)), it is sufficient for the project
to be pursued if only the economic test of the offer level on the German exit side of the
interconnection point leads to a positive outcome. Pursuant to Article 22(2)(a) of Regulation
(EU) 2017/459, the outcome of the test is positive if the present value of binding commitments of
network users for contracting capacity (to put it simply, the additional revenues within the auctions
for incremental capacity) is at least equal to the share of the present value of the estimated
increase in the allowed or target revenue of the transmission system operators defined by the f-

factor.
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T H
2. [(1+;1)1 x {(RP; + AP, + MP;) x NK; + (AP; + MP;) x verf.BK]!NK>O}] > ;ﬁuoaj X f
Where:
i interest rate for determining the present value;
i index for the respective gas year;
RP; reference price for the year j;
AP; auction premium in the year of the auction for the year j;
MP;j mandatory minimum premium according to Article 33(3) of Regulation (EU) 2017/460
for the year j;
NK;| new capacity in the year j (to calculate the economic test before the auction, enter the

new capacities that are expected to be booked depending on the offer level in the
auction. After the auction, enter the capacities actually marketed);

verf. BK}NK>° available existing capacity that has been booked together with the new capacity in the
auction of the new capacities for the year j; on condition that the new capacity > 0, ie
has been booked;

AEOG; change in revenue cap in the year j;

f the f-factor to be set in accordance with Article 23 of Regulation (EU) 2017/459;

T maximum number of years for which the new capacity may be offered;

H maximum duration of use (depreciation period) of the investment and of the associated

revenue cap increase.

The Bundesnetzagentur provides a tool on its website for the calculation:

https://www.bundesnetzagentur.de/DE/Sachgebiete/ElektrizitaetundGas/Unternehmen_Institutionen/

NetzentwicklungundSmartGrid/Gas/IncrementalCapacity/IncrementalCap_node.html
Notes:

https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unternehmen _Institu

tionen/NetzentwicklungUndSmartGrid/Gas/IncrementalCap/Erlaeuterungen Kalkulationstool.pdf?  blob=p

ublicationFile&v=3
Links as at 4 February 2021

The aim of the economic test is to ensure the economic viability of the project and it therefore
requires that those network users demanding incremental capacity assume the corresponding
financial risks associated with their demand (see recital 11 of Regulation (EU) 2017/459). It
therefore seems appropriate to leave the financial risks of the existing network infrastructure that
are independent of the incremental capacity and its use with network users in general. Even if
(some of) the existing network infrastructure can be used for the incremental capacity here,
reducing the need for network expansion, its depreciation or the rates of return for its remaining

book values, in particular, would not be used in the economic test.

However, it therefore also follows that, within the economic test, only the present value of the
estimated increase in the allowed (target) revenue of the transmission system operators is
refinanced from the revenue from bookings by network users of capacity from the offer level. There

is no cost attribution of existing infrastructure, even if some of it is used to provide the incremental
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capacity (reducing the need for network expansion). This aspect is to be given due consideration

below in the approval of the individual parameters for the economic test, especially the f-factor.

3.4.1. Present value of the estimated increase in the allowed revenue

The present value of the estimated increase in the allowed revenue, which the applicants applied
for in the amount of €171,503,517 in the original project application of 23 October 2020, is
approved in the amount of €160,563,996 in operative part 1(b).

In accordance with Article 22(1)(b) and Article 28(2) of Regulation (EU) 2017/459, the present
value applied for of the estimated increase in the allowed or target revenue of the transmission
system operator associated with the incremental capacity included in the respective offer level is
to be approved. The ruling chamber merely checks whether the present value requested by the
applicants is plausible. Should this not be the case, the ruling chamber sets a different present

value to the one applied for in accordance with Article 25(1) of Regulation (EU) 2017/459.

The present value of the estimated increase in the allowed or target revenue of the transmission
system operator associated with the incremental capacity included in the offer level in the amount
of €160,563,996 has been calculated appropriately and plausibly. The calculation of the present

value can be understood with the help of the economic viability tool.

3.411. Setting the investment costs

In their project application, the applicants calculated investment costs of €137m for the expansion
measures they had identified, based on the planned costs in the draft Gas NDP 2020-2030.
According to the applicants, the existing network must be upgraded with two lines: an extension
of the link from Wertingen-Koétz to Hittistetten (approx 18km) and a new link from the existing
network of applicant 1 to the landing point at Lake Constance (approx 10-20km). It is also
necessary to build a compressor and a gas pressure reduction and metering station in

applicant 1's network.

In correspondence dated 11 December 2020, the applicants showed plausibly how they had come
to the figure of €137m in investment costs for the above-mentioned expansion measures based
on the planned costs of the Gas NDP. The ruling chamber considers it appropriate to draw on the

Gas NDP planned costs.

For the expansion measure of the link from the existing network of applicant 1 to the landing point
at Lake Constance, the applicants have estimated the costs for the maximum length of 20km,
even though the length of the line itself is currently estimated to be 10-20km. They have not
provided reasons for this. It is not evident to the ruling chamber why it is more likely that the actual
line should be 20km long rather than 10 or 15km. It seems understandable that it is not possible
to calculate the exact length of the line and its investment costs at this time. However, as far as

the cost attribution is concerned, the interests of all network users, on the one hand, and the
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network users demanding the incremental capacity, on the other, need to be balanced
appropriately. This balance seems to be achieved by taking the middle length of the line, 15km.
The argument made by applicant 1 in its response of 19 March 2021 that this approach would
raise the risk of existing users bearing costs in a way that was not cost-reflective is not convincing,
because this risk would only come about if the actual line length necessary was more than 15 km.
But applicant 1 has, again, not demonstrated that a length of more than 15 km is more likely. In
its considerations, therefore, the ruling chamber had to stand by its assumption that a length
of 10 km is just as likely as a length of 20 km. On this basis, it is a plausible approach to spread
the risk of unjustified cost attribution appropriately between the general users and those network
users requesting the incremental capacity. The risk is spread appropriately when it is spread
according to the likelihood of a deviation. This is the case when taking the middle length of the
line, 15 km. The ruling chamber has therefore reduced the investment costs for this section of line
by €9m to €25m from the €34m estimated by the applicants. The calculation of investment costs
for a line length of 15km was also based on the planned costs of the Gas NDP and took into

account inflation of 1% for the period up to the commissioning of the line in seven years' time.

3.4.1.2. Compressor energy costs estimate

The applicants have estimated annual compressor energy costs of €4.25m in the amended project
application of 23 October 2020. The incremental capacity was requested as DZK products with a
firm transport option from the Burghausen network node to the new cross-border interconnection
point to be built in the region of Lake Constance. The applicants gave the existing cross-border
interconnection points of Uberackern and Uberackern 2 as well as the Haidach and 7Fields
storage connection points as possible entry points for firm (secured) withdrawal at the cross-
border interconnection point in the region of Lake Constance. To calculate the compressor energy
costs incurred by the use of the incremental capacity, the applicants used a transport path along
the fixed transport route contained in the DZK marketing product. They analysed which additional
use of existing or new compressors would be needed for the additional transports along this
transport route. The applicants calculated the additional transport volumes on the basis of the
usage data supplied by Erdgas Ostschweiz AG and an analysis of the mean daily temperatures
from 1999 to 2019. The usage data were based on the interest in greater security of supply for the
adjacent distribution system of Erdgas Ostschweiz AG at peak times. The compressor use
calculated in this way was appropriately converted to amounts of compressor energy and
multiplied by the usual forecasts for energy and CO- prices (including energy tax). There are no
objections to this basic approach to the calculation of compressor energy costs, including the
higher usage of existing compressor installations for additional transports on the basis of the

incremental capacity.

Whether, and to what extent, additional compressor energy costs will be incurred depends on the

assumption of where the natural gas that exits in the direction of Switzerland comes from. If the
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natural gas enters fully via the Uberackern or Uberackern 2 cross-border interconnection points,
as in the amended application, additional compressor use would be necessary. If, however, the
gas enters via the Haidach or 7Fields storage connection points, it would not have to be
additionally compressed at the Burghausen compressor site because the pressure of the gas that

is removed from the storage facilities there is already high enough for further transport.

During the consultation, Erdgas Ostschweiz AG criticised the compressor energy costs as
unrealistically high. However, it only stated in a non-specific way that significant amounts would
enter from the Haidach or 7Fields storage connection points. In response to an enquiry from the
applicants, as well, on 2 December 2020 Erdgas Ostschweiz AG merely gave as an example the
proportion of 75% that might be provided via the storage connection points. It was not able to
provide more specific information. Subsequently, the applicants adjusted the determination of
costs for compressor energy. Unlike in the project application, the applicants now plan to shift 25%
of the transport volumes to the Haidach and 7Fields storage connection points for a temperature
range of 0°C to 8°C. This will lead to compressor energy costs for the Burghausen compressor
site that are around €270,000 a year lower. For temperatures below 0°C, the applicants
maintained the 100% allocation of entry volumes from the cross-border interconnection points.
They justified this on the basis of the modelling in the NDP, according to which in such peak load

scenarios, the two storage facilities are primarily used to maintain security of supply in Germany.

The ruling chamber does not consider the proportion of 75% from the storage connection points
suggested by Erdgas Ostschweiz AG to be very realistic. No plausible justification for this
proportion of the allocation has been presented. The other market participants did not criticise the
fact that, during the consultation, the applicants did not initially foresee any allocation of entry
volumes via the storage connection points. However, the ruling chamber equally considers the
assumption that no gas at all will be fed in via the storage connection points for transport to the
network of Erdgas Ostschweiz AG to be unlikely and unjustified. It therefore views the shifting
of 25% of volume to the storage connection points, as proposed by the applicants during the
proceedings, to be a suitable approach. However, it does not agree with the applicants that this
approach should not apply for the temperature range below 0°C. The argument about the
modelling in the NDP is not convincing. In fact, the network will be upgraded in such a way that it
is possible to ensure security of supply in Germany at the same time as transporting the additional
transports towards Switzerland through the network at times of peak demand. The applicants do
not specify from which shippers the volumes of natural gas from the storage facilities will come
and from which shippers the volumes of natural gas will be fed in via the cross-border
interconnection points. The ruling chamber thus considers it realistic that 25% of volumes for
Switzerland will be fed in via the storage connection points at peak times, too. This is the case
both over and under 0°C. The ruling chamber therefore asked the applicants which reduction in

use of the compressor would be needed at the Burghausen site for a lower volume of transports
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via the cross-border interconnection points. On the basis of the reduced compressor use supplied
by the applicants on 21 January 2021, the ruling chamber calculated the compressor energy costs
using a similar approach to the one taken by the applicants. The 75% reduction in volumes of gas
fed in via the Uberackern and Uberackern 2 cross-border interconnection points at all
temperatures would reduce the annual compressor energy costs by another €144,813. This would

put the estimated compressor energy costs at €3,989,210 a year.

Applicant 2's statement of 17 March 2021 does not contradict this approach, either. Applicant 2
also considers it likely that there will be some feed-in from the storage facilities at temperatures
above 0°C. The ruling chamber does not see arisk of costs being transferred to existing customers
owing to a lack of feed-in from the storage facilities at peak times (temperatures below 0°C) to
supply Swiss customers because, again, applicant 2 has not explained why this changed user
behaviour should be regarded as more likely. The ruling chamber is not convinced by the argument
that the network usage pattern to supply Swiss customers would change to the extent that less

natural gas would be fed in from the storage facilities precisely when it was colder.

3.4.1.3. Calculation of the present value

The calculation of the present value can be understood with the help of the economic viability tool.
The capital and operating costs incurred each year are calculated on the basis of the investment
costs entered. The annual capital costs are made up of the imputed depreciation, return on capital
employed and imputed trade tax. The annual operating costs incurred are calculated using the
operating cost flat rates based on the acquisition/production costs. The calculation of these costs
is based on the methodology for determining capital and operating costs from investment
measures in accordance with section 23 of the Incentive Regulation Ordinance (ARegV), set out
in the Determinations issued by Ruling Chamber 4, BK4-12-656 and BK4-12-656A01. The
amendment to the Ruling Chamber 4 Determinations of 15 December 2020 was not taken into
account, since by that time the application had already been submitted. The annual compressor
energy costs are not covered by the operating cost flat rates and are thus estimated in addition to
these. The present value results from the discounted annual costs incurred. The year under
consideration for the calculation of the present value is the year of the binding capacity demand
(2021).

Further details on the calculation of the capital and operating costs and the determination of the
present value may be found on the Bundesnetzagentur website

(https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unterneh

men Institutionen/NetzentwicklungUndSmartGrid/Gas/IncrementalCap/Erlaeuterungen Kalkulati

onstool.pdf? blob=publicationFile&v=3).
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3.4.2. Estimated reference price

The estimated reference price of €3.357/(kWh/h)/a applied for by the applicants in the original
project application of 23 October 2020 has been approved in the amount of €2.98/(kWh/h)/a in
operative part 1(c). The applicants themselves adjusted the estimated reference price accordingly

in correspondence dated 11 December 2020 and 18 December 2020.

Pursuant to Article 25(1)(a) and Article 28(2) of Regulation (EU) 2017/459, the reference price
estimated for the time horizon of the initial offer of incremental capacity is to be approved. The
ruling chamber merely checks whether the estimated reference price submitted by the applicants
is plausible. Should this not be the case, the ruling chamber sets a different estimated reference

price to the one applied for in accordance with Article 25(1) of Regulation (EU) 2017/459.

The estimated reference price has been calculated appropriately and plausibly in the amount
approved. The reference price is based on the value forecast for 2023 in Annex 5 to the
determination BK9-19/610 (REGENT 2021), less a 20% discount because the incremental
capacity is to be offered as DZK. All applicants will already fully apply the 20% discount for DZK
to existing DZK products from October 2021. The ruling chamber considers the reference price of
€2.984/(kWh/h)/a to represent the best possible estimate.

3.4.3. f-factor

The f-factor of f=1 applied for by the applicants in the original project application

of 23 October 2020 has been approved in the amount of f = 0.98 in operative part 1(d).

Pursuant to Article 22(1)(c) and Article 28(2) of Regulation (EU) 2017/459, the f-factor applied for
is to be approved. The ruling chamber checks whether the f-factor applied for by the applicants
has been calculated plausibly. Should this not be the case, the ruling chamber sets a different f-
factor to the one applied for in accordance with Article 23(1) of Regulation (EU) 2017/459.

The f-factor of f=0.98 has been calculated appropriately and plausibly. In particular, the
circumstances to be taken into consideration pursuant to Article 23(1)(a) to (d) of Regulation

(EU) 2017/459 were appropriately weighed up.

Calculation of the f-factor

The f-factor takes account of the circumstances mentioned in Article 23(1)(a) to (d) of Regulation
(EU) 2017/459, which are saved in the economic feasibility tool. The f-factor is the share of the
present value of the estimated increase in the allowed revenue that has to be covered by the
revenue from binding bookings. The level of the f-factor is a ratio of the revenue resulting from the
binding booking of incremental capacity to the total revenue from incremental capacity forecast
for the process (including revenue from appropriately derived, forecast bookings apart from the

binding bookings). This approach ensures that the binding bookings cover the share of the present
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value of the increase in allowed revenue that is not covered by forecast revenue outside the

auction of binding bookings. This avoids an inappropriate burden on other network users.

For the calculation of the f-factor, the ruling chamber considers it appropriate to take the approach

of determining the revenue from binding bookings based on the marketing of all the capacity
included in the offer level (taking account of a reserve quota of 20%). The f-factor calculated in
this way means that shippers requesting incremental capacity and wishing to have the network
expanded for this purpose also have to bear a correspondingly high share of the present value of
the increase in allowed revenue so that the economic test is positive. If this approach were not
taken, the f-factor calculated would be much lower — in extreme cases, almost zero. The increase
in the allowed revenue would not be borne by the shippers wanting the additional network
expansion but rather passed on to the other network users. Consequently, all risks from the non-
occurrence of forecast bookings within the capacity set aside and after the binding booking period
of 15 years would be borne by all network users. This would be in clear contradiction of recital 11
of Regulation (EU) 2017/459, according to which those network users demanding incremental

capacity must assume the risks associated with their demand.

Booking assumptions for capacity set aside, reduction of the f-factor

The calculation of the f-factor using the economic viability tool and taking account of the forecast

bookings described gives a result of 0.98.

Pursuant to Article 23(1)(a) of Regulation (EU) 2017/459, the f-factor can be reduced due to the
justified booking assumptions for incremental capacity set aside. The assumption of the booking
of incremental capacity within the capacity set aside is convincingly justified with the interest in
improving security of supply for the adjacent distribution network on the Swiss side at peak times.
Due to the new cross-border interconnection point to be built in the relevant region of Lake
Constance, it is appropriate that the 2,000,000 kWh/h of requested incremental capacity is not
only actually booked by the requesting parties as part of the permissible offer to be marketed
of 80% of expanded capacity (1,600,000 kWh/h) in the incremental capacity auction. Rather, in
the interests of security of supply for the adjacent distribution network on the Swiss side, it is
reasonable to assume that further bookings will be made later in daily auctions within
the 400,000 kWh/h (20% of the expanded capacity) to be set aside for the annual auction, at least
on a daily basis on cold days in the year. There is therefore currently no existing capacity available

to meet market demand.

Moreover, the applicants have set the amount of subsequent daily capacity bookings plausibly,
both in regard to the number of days a year for which additional bookings were forecast and in
regard to the amount of these subsequent bookings. The applicants calculated the additional,

subsequent capacity bookings using a regression curve provided by Erdgas Ostschweiz AG
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(showing its transport/offtake requirements) depending on mean daily temperatures. A

temperature evaluation of the last 20 years, from 1999 up to and including 2019, was used.

This argument aligns with the response dated 10 September 2020 of Erdgas Ostschweiz AG to
the "Consultation Document for the Incremental Capacity Process 2019 for the Market Border
Area between Switzerland and the German market area Trading Hub Europe" of 20 July 2020,
which shows that security of supply can currently only be maintained to a limited extent (reduction
of capacity at Fallentor and only 95% supply of the network area of Erdgas Ostschweiz AG through
the TENP) and that therefore, a "reinforcement in line with requirements" and an "expansion in

line with requirements" are needed.

No booking assumptions from the 16th year, no further reduction in the f-factor

No further reduction in the f-factor is undertaken owing to the lack of booking assumptions.

Pursuant to Article 23(1)(c) and (d) of Regulation (EU) 2017/459, forecast future bookings could

lead to a further reduction in the f-factor from the 16th year on.

With regard to this, Erdgas Ostschweiz AG argues in its response that if the project were to be
realised, line expansion would also take place on the Swiss side that would secure/enable the use
of capacity for at least 50 years. However, the applicants do not deviate from the 15 years already
set out in the consultation document for the booking as an assumption in the economic test and
already discuss the response in their original application of 7 October 2020 as follows: for one
thing, according to the applicants, there is a lack of long-term studies looking at gas demand in
the network of Erdgast Ostschweiz AG and those of other Swiss network operators. What is more,
comments had been made in particular on the low booking expectations and the substitution of
transport by other entry points. The applicants therefore take the view that the long-term booking

of capacity at the new cross-border interconnection point does not seem sufficiently certain.

The ruling chamber shares the scepticism of the applicants about sufficiently secure further
capacity bookings beyond the initial auction for incremental capacity from the 16th year onwards.
Erdgas Ostschweiz AG writes itself in its statement that the implementation of the project would
be associated with a reduction in capacity demand at the Wallbach cross-border interconnection
point. However, as the applicants cannot technically shift the capacity reduction fully to the new
cross-border interconnection point to be built (in the sense of a shift in capacity that would reduce
the need for network expansion), additional network expansion must be initiated for the new cross-
border interconnection point. This means that, conversely, if the project is implemented, alternative
transport routes will be available to reach the network area of Erdgas Ostschweiz AG in future.
Erdgas Ostschweiz AG agrees with this perspective to the extent that, in its statement, it mentions
other shippers that would always book cheaper — ie alternatively available — capacity than the
more expensive incremental capacity. Therefore, at most a booking of a small part of the capacity

as of the 16th year on days with very high demand in the network area of Erdgas Ostschweiz AG
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would be expected. There are no secure findings on the amount and frequency of such bookings.
A letter written by Erdgas Ostschweiz AG to the applicants shows that even it, as the network
operator, does not feel able to undertake a more accurate estimate of the (future) capacity
bookings by traders or suppliers. It also makes clear that it will not take on the role of booker for

the security of supply of all network users either.

No positive externalities, no further reduction in the f-factor

It cannot be assumed that there are positive externalities leading to a further reduction in the f-

factor.

Pursuant to Article 23(1)(b) of Regulation (EU) 2017/459, positive externalities caused by the
incremental capacity project on the market and/or the transmission system can lead to an

additional reduction in the f-factor.

In its statement, Erdgas Ostschweiz AG puts forward the argument that the project will lead to
direct and indirect positive externalities on neighbouring regions such as the German region
around Lake Constance, Vorarlberg and Liechtenstein as well as (indirectly) Italy, which mean
that the f-factor should rather be 0 than 1. The applicants also discuss these aspects in their
original application of 7 October 2020. Firstly, the applicants do not see any potential advantages
for foreign markets, as they are not part of the process. What is more, the stated capacity
congestion in the German Lake Constance region should already be resolved by the time the
incremental capacity is provided (2028) thanks to network expansion based on the Gas
NDP 2020-2030. The DZK requested in this project is also not suitable to meet internal orders on
the German side and thus to resolve the congestion within Germany. The ruling chamber shares

the views of the applicants in this regard.

Summary

The f-factor, which was applied for as 1, is approved in the amount of 0.98.

The ruling chamber agrees with the argument of the applicants based on recital 11 of Regulation
(EU) 2017/459. The reason for carrying out an incremental capacity process is so that network
users demanding capacity assume the corresponding risks associated with their demand to avoid
captive customers from being exposed to the risk of such investments. Such a risk would be, for
example, an increase in general network charges related to the investments made if the f-factor
was set closer to 0 than to 1 and the assumed future bookings of incremental capacity did not
ultimately occur. During the consultation carried out by the applicants, no market participants
argued against the f-factor of 1 by maintaining that additional bookings outside the initial 15-year
marketing period of the incremental capacity were to be expected with sufficient certainty. Neither
was it argued that other circumstances to be taken into consideration in accordance with
Article 23(1)(b) to (d) of Regulation (EU) 2017/459 had been weighed up inappropriately by the
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applicants. Only the assumption of justified, isolated, daily bookings of incremental capacity set
aside (pursuant to Article 23(1)(a) of Regulation (EU) 2017/459) can reduce the f-factor to 0.98.

3.4.4. Mandatory minimum premium

The mandatory minimum premium of €9.809/(kWh/h)/a applied for by the applicants in the original
project application of 23 October 2020 has been approved in the amount of €9.10/(kWh/h)/a in

operative part 1(e).

Pursuant to Article 25(1)(c) and Article 28(2) of Regulation (EU) 2017/459, the mandatory
minimum premium, or its range, first offered for the offer level of the incremental capacity is to be
approved. The ruling chamber merely checks whether the mandatory minimum premium
submitted by the applicants is plausible. Should this not be the case, the ruling chamber sets a
different mandatory minimum premium to the one applied for in accordance with Article 25(1) of
Regulation (EU) 2017/459.

The mandatory minimum premium has been calculated appropriately and plausibly in the amount
approved. The calculation of the mandatory minimum premium can be understood with the help
of the economic viability tool. If the present value of binding commitments of network users
exclusively based on the estimated reference price is too low for the economic test to be positive,
a mandatory minimum premium is required. Only the addition of a mandatory minimum premium
enables the booking of all capacity offered in the offer level to achieve the necessary present value
of binding commitments of network users — at least provided there are no auction premiums in the
auction of the offer level caused by (partial) excess demand. Whether there will be (partial) excess
demand and thus auction premiums cannot be firmly ascertained before the auction, so this aspect
cannot be assumed with certainty. In this project application, there is a need for a mandatory
minimum premium to be imposed in the marketing of the incremental capacity, otherwise the result

of the economic test could not be positive.

The reduction of the mandatory minimum premium results from the following two, opposing
effects: on the one hand, the applicants implemented a small increase in the mandatory minimum
premium because they adjusted the estimated reference price for the DZK product originally
applied for downwards to €2.98/(kWh/h)/a. However, the mandatory minimum premium was then
ultimately reduced to €9.10/(kWh/h)/a because of the different, lower amount of the investment
and compressor energy costs and thus the present value of the estimated increase in the allowed

revenue approved by the ruling chamber.

3.4.5. Present value of binding commitments of network users

The present value of binding commitments of network users for contracting capacity, which the
applicants applied for in the amount of €171,503,517 in the original project application
of 23 October 2020, has been approved in the amount of €157,352,717 in operative part 1(e).
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In accordance with Article 22(1)(a) and Article 28(2) of Regulation (EU) 2017/459, the present
value of binding commitments of network users for contracting capacity is to be approved. The
ruling chamber merely checks whether the present value of binding commitments of network users
requested by the applicants is plausible. Should this not be the case, the ruling chamber sets a
different present value to the one applied for in accordance with Article 25(1) of Regulation
(EU) 2017/459.

The present value of binding commitments of network users has been calculated appropriately
and plausibly in the amount approved. The calculation of the present value can be understood
with the help of the economic viability tool. The reduction of the present value is caused by the
reduced f-factor and the reduced present value of the estimated increase in the allowed revenue

approved by the ruling chamber.

3.5. Extension of the marketing period

No application was made to extend the marketing period pursuant to Article 28(1)(e) of Regulation
(EU) 2017/459.

3.6. Alternative allocation mechanism

No application was made for an alternative allocation mechanism pursuant to Article 28(1)(f) of
Regulation (EU) 2017/459.

3.7. Fixed price approach

No application was made for a fixed price approach pursuant to Article 28(1)(g) of Regulation
(EU) 2017/459.

3.8. Consideration requirements

The ruling chamber made due and proper use of its assessment and decision-making leeway
during the approval decision. The statements that the applicants had to take into account pursuant
to Article 27(4) sentence 2 of Regulation (EU) 2017/459 in their drawing up of the project
application also had to be considered in the decision-making process. The Bundesnetzagentur
gave these statements due weight in its considerations, paying particular attention to the
overarching aim of regulation to ensure an efficient expansion of the network in line with

requirements.

The ruling chamber considers the project application to be eligible for approval and, at least with
respect to the market demand underlying this incremental capacity process, in line with
requirements, despite the objections of Erdgas Ostschweiz AG in its statement
of 10 September 2020 and the Baden-Wdirttemberg Ministry of the Environment, Climate
Protection and the Energy Sector in its statement of 11 August 2020. In the event that the outcome

of the economic test is positive, this Decision permits the creation of a new cross-border
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interconnection point in the region of Lake Constance and the requested capacity that Erdgas

Ostschweiz AG judges to be necessary to maintain security of supply.

The view of Erdgas Ostschweiz AG that the Gas NDP is a more efficient means of improving the
supply situation and risk-preparedness in eastern Switzerland than the incremental capacity
process thus does not need to be examined here. The Bundesnetzagentur has looked at the
relationship between the two regimes, specifically with regard to the network expansion in south-
west Germany and the supply situation in Switzerland and Italy, for example in the confirmation of
the scenario framework for the Gas NDP 2020-2030 of 5 December 2019 (page 35 et seq of that
document). The Bundesnetzagentur has explained that additional capacity, ie beyond that which,
in its view, the TSOs appropriately estimated in the consultation document for the scenario
framework, could be determined in a binding manner in a demand-led incremental capacity
process and taken into consideration in a later NDP process. Ultimately, the Bundesnetzagentur
views the provision of the necessary capacity by means of a market-based incremental capacity
process as taking priority, because once the economic test has been passed and the process has
thus been concluded positively, those network users that have booked the new capacity they
requested will bear the majority of the costs for its creation, rather than all network users bearing
these costs. Moreover, from the perspective of network development planning within the Gas
NDP, it needs to be borne in mind that the possible negative effects on the supply situation and
risk preparedness in eastern Switzerland discussed in the letter sent by Erdgas Ostschweiz AG
to FNB Gas on 19 October 2019 originate to a very great extent in the Swiss network, as the same
letter shows (on the feed-in south of the interconnection point Wallbach and the network topology

in Switzerland, see section I. of the rationale).

4. Related decisions (operative part 2)

135 Regarding costs, a separate notice will be issued as provided for by section 91 EnWG.
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Notification of appellate remedies

Appeals against this decision may be brought within one month of its service. Appeals should be
filed with the Bundesnetzagentur fur Elektrizitat, Gas, Telekommunikation, Post und Eisenbahnen,
Tulpenfeld 4, 53113 Bonn. It is sufficient if the appeal is received by the Higher Regional Court of
Dusseldorf within the time limit specified (address: Cecilienallee 3, 40474 Dusseldorf, within the

specified period.

The appeal must be accompanied by a written statement setting out the grounds for appeal. The
written statement must be provided within one month. The one-month period begins with the filing
of the appeal; this deadline may be extended by the court of appeal's presiding judge upon
request. The statement of grounds must state the extent to which the decision is being contested
and its modification or revocation sought and must indicate the facts and evidence on which the

appeal is based. The appeal and the grounds for appeal must be signed by a lawyer.

The appeal does not have suspensory effect (section 76(1) EnWG).

Bonn, 19 April 2021

Chair Vice Chair Vice Chair

Dr Christian Schiitte Dr Ulrike Schimmel Stefan Tappe
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