Bundesnetzagentur

Ruling Chamber 9 BK9-20/008

DECISION

In the administrative proceedings pursuant to

section 29(1) of the Energy Industry Act (EnWG) in conjunction with section 56(1) sentence 1
para 2, sentence 2 EnWG in conjunction with Article 6(11) and Article 7(3) of Regulation (EC)
No 715/2009 in conjunction with Article 25(1) and Article 28(1) and (2) of Regulation
(EU) 2017/459

with the approval of a project application for incremental gas transport capacity
respectto  concerning the border between the Polish market area Poland H-Gas (GCP) and

the German market area Trading Hub Europe (THE)

vis-a-vis ONTRAS Gastransport GmbH, Maximilianallee 4, 04129 Leipzig, legally represented by
its management board,
applicant,

Ruling Chamber 9 of the Bundesnetzagentur fur Elektrizitat, Gas, Telekommunikation, Post und
Eisenbahnen, Tulpenfeld 4, 53113 Bonn,

represented by
the Chair Dr Christian Schiitte,
the Vice Chair Dr Ulrike Schimmel

and the Vice Chair  Stefan Tappe



decided on 21 April 2021:

1.) The project application (annex to this Decision) for an incremental gas transport capacity
project concerning the border between the Polish market area Poland H-Gas (GCP) and
the German market area Trading Hub Europe (THE) is approved with the following

amendments:

a) Section 3 para 3 sentence 1 of the Supplementary Rules and Conditions (SRC) shall
read as follows:
"In derogation of section 25(3) GRC, the shipper is entitled to terminate the entry or
exit contract following the publication of the charge formed pursuant to section 3
para 1 SRC, which is effective for the performance period of the entry or exit contract,
for the subsequent performance period with a notice period of 10 working days prior
to the start of the subsequent performance period, provided that the charge formed
pursuant to section 3 para 1 SRC exceeds the maximum charge designated for this

performance period in Annex 1 of these SRC (exceptional right of termination)."

In place of the Annex 1 SRC (exceptional right of termination) submitted in the
application, the following clause shall be used:

"The maximum charge for the performance period is determined in accordance with
the charges set out in section 25(1) GRC including any mandatory minimum
premium, multiplied by the change in the consumer price index (overall index) for
Germany (CPI) published by the Federal Statistical Office for the performance period
from the CPlI for2022. The reference point is the charges applicable

from 1 January 2022."

b) the f-factor is set at f = 0.88 and
c) the present value of binding commitments of network users is set at €2,276,604.
In other respects, the application is rejected.

2.) The right to order payment of costs is reserved.
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Rationale
l.

The proceedings concern the approval of a project application for incremental gas transport
capacity within the meaning of Article 3(11) of Commission Regulation (EU)2017/459
of 16 March 2017 establishing a network code on capacity allocation mechanisms in gas
transmission systems and repealing Regulation (EU) No 984/2013. The project application

concerns the Polish-German border.

The Polish entry-exit system "E-Gas Transmission System", which belongs to the Polish market
area Poland H-Gas (GCP), is connected to the German market area GASPOOL (in future Trading
Hub Europe, THE) via the virtual interconnection point GCP GAZ-SYSTEM/ONTRAS
(EIC: 21Z000000000456C).

The following capacity is currently technically available flowing from Poland H-Gas to GASPOOL.:
Gaz-System S.A (hereinafter referred to as Gaz-System) can market 3,624 kWh/h/a of firm, freely
allocable exit capacity. The applicant can offer 3,624 kWh/h/a of firm, freely allocable entry

capacity (FZK) at the aforementioned interconnection point (see table 1).

Transmission system Capacity type (capacity product; flow direction) Technical

operator capacity
Gaz-System Exit capacity (FZK; Poland H-Gas — GASPOOL) 3,624 kWh/h
ONTRAS (applicant) Entry capacity (FZK; Poland H-Gas — GASPOOL) 3,624 kWh/h

Table 1: Current technical capacity

(1) Non-binding market demand indications

From 1 July 2019 to 26 August 2019, the Vereinigung der Fernleitungsnetzbetreiber Gas e.V.
(association of gas transmission system operators; FNB Gas), on behalf of the German
transmission system operators (TSOs), gave all network users the opportunity to submit non-
binding capacity demand indications for the German market area borders. The aim of this was to
analyse whether the capacity needs indicated by network users for a market area border could be
covered by the existing transmission system infrastructure or whether additional gas transport
capacity would need to be created for this purpose. The Polish TSO Gaz-System took a similar

approach.

Within the context of this non-binding market survey, the applicant received the following demand

indications for the market area border relevant here:

Exit Entry Gas year Amount Capacity product Allocation
capacity capacity restriction
Poland Poland H-Gas exit capacity:
(E-Gas THE 20%[;/22 1 468.176 KWhih firm, freely allocable capacity (none)
Transmission R THE entry capacity:
2035/36 ' . (none)
System) firm, freely allocable capacity

Table 2: Market demand indications received
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The request was directed at the applicant and Gaz-System simultaneously.

(2) Market demand assessment

The applicant announced the initiation of a project (entry THE) in the market demand assessment
report published on 21 October 2019.

https://www.fnb-gas-capacity.de/fileadmin/files/MDAR_Zyklus 2019-2021/2019-10-18_MDAR_DE-
PL ENG GAZ-SYSTEM-ONTRAS_FINAL.pdf
Link as at 16 February 2021

The analysis related to the aforementioned cross-border interconnection point GCP GAZ-
SYSTEM/ONTRAS and was based on the direction of flow from the Polish to the German market
area for which the non-binding market demand indications had been submitted. It was carried out
from the perspective of both sides of the cross-border interconnection point because, according
to the applicant, the technical and commercial parameters could be significantly different on the
two sides of the point. The analysis presented the technical capacity, the booked firm capacity
and the confirmed quantities (within the meaning of Article 3(8) of Regulation (EU) No 312/2014
on an hourly basis. Following the result of the analysis, a technical study had to be carried out
both with respect to gas exiting Poland (GCP) and entering Germany (THE) in order to meet

market requirements.

(3) Design phase and consultation

After the market assessment, the applicant and Gaz-System conducted technical studies to test
technical feasibility and to design an expansion plan to meet market demand. The applicant made
the results available in a draft project proposal for consultation for the first time with a deadline
of 10 September 2020.

Originally, 1,468,176 kWh/h of incremental capacity had been requested from the applicant and
Gaz-System (see above), but the two TSOs initially modified the demand based on a correction
of the request so that the entire capacity (including existing capacity) on the two sides of the cross-
border interconnection point amounted to 2,029,300 kWh/h, which was presented in the first
consultation. The reason for this was that the original demand would have led to different amounts
of capacity on each side of the cross-border interconnection point and would not have been in line

with the intention of the demand to adjust the amounts of capacity.

In the course of the final coordination between the two TSOs before the planned submission of
the final project application in October 2020, the applicant informed the ruling chamber in a letter
dated 16 October 2020 and in subsequent conversations that the scope of the project would be
significantly different to the version of the project proposal for which a consultation had been
carried out owing to a subsequent change at short notice in the capacity volume (ie a reduction)

on the Polish side.
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The ruling chamber then held talks with the applicant and the Polish Energy Regulatory Office
(URE) in the period up to early November 2020, during which it emerged that Gaz-System had
subjected the project to an additional analysis as to the technical and economic possibilities of
providing the 2,029,300 kWh/h of incremental capacity requested by the market, the size of the
investment necessary for this and the economic feasibility. As a result of this analysis and the
significant increase in demand for gas in the Lower Silesia region observed, it had been necessary
to revise the scope of the incremental capacity project and reduce the level of incremental capacity
that could be bundled to 613,250 kWh/h.

In its communications with the applicant and the URE, the ruling chamber pointed out in particular
that, with regard to whether the project proposal would meet the initial request and general
demand, it took the view that the agreement of the undertaking requesting incremental capacity
was in any case necessary and it asked the URE for its assessment of whether (also) the
economic/investment-related considerations of Gaz-System were comprehensible and could be
taken into account at all. The URE affirmed this in joint talks. The undertaking requesting
incremental capacity wrote to Gaz-System on 27 October 2020, agreeing to the reduced level of
capacity increase for the GCP GAZ-SYSTEM/ONTRAS point. In a letter dated 28 October 2020
about the continuation of the process, the applicant wrote that, because of the agreement of the
requesting undertaking among other things, a joint project proposal only seemed possible with a
reduced capacity offer. Ultimately, the ruling chamber and the URE agreed in correspondence
of 4 November and 6 November 2020 that the TSOs would have to submit a revised project draft
and, for reasons of transparency, would first have to put this out for consultation again for a period

of at least a month.

The applicant consequently put the amended draft of a project application out for consultation
again from 17 November 2020 to 11 December 2020. In this, the applicant once again pointed out
that, while it would have been possible for it to offer the requested capacity of 2,029,300 kWh/h/a,
it had to apply the "lesser of" rule and offer only 613,250 kWh/h/a of incremental capacity that
could be bundled.

https://www.fnb-gas-capacity.de/fileadmin/files/zyklus 2019 2021/konsultation/Polen E-Gas -
THE/Neu/2020-11-16 _INC_GAZ-SYSTEM ONTRAS ENG FINAL CONSULTATION CLEAN.pdf
Link as at 16 February 2021

Gaz-System did likewise and put the amended draft of the project application out for consultation

again at the same time.

In its draft, the applicant stated that it had already explained during the first consultation that there
were links between this incremental capacity project and other incremental capacity projects in
the current, 2019-2021 cycle. Different possible combinations of these requests thus led to
multiple modelling variants for the various capacity demands. These different variants had been

modelled accordingly and formed the basis for the relevant technical studies that were published
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by the German TSOs in the course of the market consultation. The incremental capacity project
at the cross-border interconnection point GCP GAZ-SYSTEM/ONTRAS on the German side of
the relevant market area border thus could not be looked at in isolation and presented different
cost aspects. It had also already been explained during the first consultation that the German
TSOs were analysing alternatives to offer the incremental capacity at the cross-border
interconnection point GCP GAZ-SYSTEM/ONTRAS without having a negative impact on the
physical congestion between the two currently existing German market areas, GASPOOL and
NetConnect Germany (NCG), and within the future market area THE. It had further been examined
whether the shifting of unused technical capacity in the applicant's network to the GCP GAZ-
SYSTEM/ONTRAS entry point would be a possible solution. This would be the case if this shifting
of capacity did not push up the estimated costs for market-based instruments to provide freely
allocable capacity within the future market area THE. It would then only be necessary to build a

pressure security system; a mandatory minimum premium would not be necessary.

The applicant's assessment concluded that shifting the capacity in its network would not affect the
costs for market-based instruments and could thus be carried out. If bookings are made in
the 2021 annual auction and the outcome of the economic test is positive, the applicant will shift
the relevant capacity to the cross-border interconnection point GCP GAZ-SYSTEM/ONTRAS. The
current project proposal has been amended accordingly to include the setting up of a pressure

security system in Zodel to create the incremental capacity.

Existing capacity/ offer level

From To Offer of existing capacity Incremental Offer level taking account
(FZK, firm) taking account capacity of a reserve quota of 20%
of a reserve quota of 10%
1 Oct 2021 | 1 Oct 2026 3,262 kWh/h
1 Oct 2026 | 1 Oct 2041 613,650 kWh/h 493,499 kWh/h

Table 3: Existing capacity/offer level according to consulted project proposal of 17 November 2020

In the revised project proposal, the applicant estimated costs of about €2.5m to set up a pressure
security system in Zodel that would be needed to ensure that the FGL 218.01 pipeline has a

maximum operating pressure of 55 bar.

In a letter dated 9 September 2020 in response to the first consultation, which ran until 10
September 2020, PGNiG had already criticised the draft proposal as regards supposed

uncertainties in the process to finally determine the full costs to be borne by the booking party.

https://www.fnb-gas-capacity.de/fileadmin/files/zyklus 2019 2021/konsultation/Polen E-Gas -
THE/Neu/PGNiG konsultacje dot projekt%C3%B3w_przepustowo%C5%9Bci_przyrostowej.pdf

Link as at 1 March 2021

Essentially, it said that the booker must be able to see the maximum costs — including the
mandatory minimum premium — prior to participating in the annual auction for incremental capacity

in 2021. If these costs were only determined subsequently, depending on the result of the auction,
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it would mean uncertainty for the booker. In that case, there must at least be a clearly defined right
of withdrawal. PGNiG asked about the applicant's right of withdrawal set out in the Supplementary
Rules and Conditions (section 3(3) SRC) and where and when the annex referred to in the clause
would be published. The respondent also put forward that only the costs directly related to the
incremental capacity at the German entry point should be assigned there and pointed out the
negative effects that it feared the market area merger in Germany would have on costs and offer

of capacity.

PGNIG also participated in the second consultation from 17 November to 17 December 2020.

https://www.fnb-gas-

capacity.de/fileadmin/files/zyklus 2019 2021/Genehmigung Ver%C3%B6ffentlichung/Polen E-
Gas_Transmission System -

THE/Second_consultation _of incremental capacity project on the border between Poland e-
gas_transmission system and Germany Trading Hub Europe .pdf

Link as at 1 March 2021

It asked the applicant and Gaz-System to explain the possible inclusion of the existing firm
capacity at the Polish exit point GCP GAZ-SYSTEM/ONTRAS in the project and asked about the

possible effects on costs, or cost attribution, of this limitation of incremental capacity.

(4) Final project application
In a letter dated 18 December 2020, the applicant presented its project application to the ruling

chamber for approval.

The application corresponds to the draft version put out for consultation from 17 November
to 17 December 2020 and does not deviate from it. A corresponding application from Gaz-System

was received by the URE on 18 December 2020 as well.
The project application made by the applicant contains in particular the following information:

1. a presentation of the jointly offered existing capacity and the offer level offered jointly by

Gaz-System and the applicant in the direction of THE for bundled marketing:

Existing capacity/ offer level
From To Offer of existing capacity Incremental Offer level taking account
(FZK, firm) taking account capacity of a reserve quota of 20%
of a reserve quota of 10%
1 Oct 2021 | 1 Oct 2026 3,262 kWh/h
1 Oct 2026 | 1 Oct 2041 613,650 kWh/h 493,499 kWh/h

Table 4: Existing capacity and coordinated offer level

2. Supplementary rules and conditions relating to the project

3.  Atimeline for implementation
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4.  The following information and parameters for the economic test

a.  within the meaning of Article 22(1)(b) of Regulation (EU) 2017/459: the present value
of the estimated increase in the allowed or target revenue of the transmission
system operator. The calculation tool included as an annex to the project application
gives a present value of €2,587,050 in conjunction with the incremental capacity

included in the offer level.

b.  within the meaning of Article 25(1)(a) of Regulation (EU) 2017/459: the estimated
reference price of €3.73/(kWh/h)/a for a product of firm, freely allocable capacity
(FZK).

c.  within the meaning of Article 22(1)(c) of Regulation (EU) 2017/459: the f-factor
of 0.64.

d.  within the meaning of Article 22(1)(a) of Regulation (EU) 2017/459: the present value
of binding commitments of network users used as a basis for calculation for
contracting capacity. The calculation tool included as an annex to the project
application gives a present value of €1,655,712 in conjunction with the incremental

capacity included in the offer level.

For further details, reference is made to the project application (annex to this Decision), in
particular with regard to the additional network expansion needed and the approaches taken to

the f-factor.

(5) Completeness check, requests for additional information

The ruling chamber received the complete project application on 18 December 2020. Following
various conversations with the applicant and requests for additional information by the ruling
chamber in the period between December 2020 and January 2021, the applicant expanded or

provided further detail on some of the underlying parameters of the economic test.

The ruling chamber was of the opinion that the applicant needed to provide additional explanations
on, in particular, the parameters of the economic test, specifically with regard to the derivation of
the f-factor. The ruling chamber first informed the applicant of necessary clarifications before the
application was submitted, during a meeting together with other TSOs on 28 October 2020. These
related to, among other things, the additional compressor energy costs that were to be applied for
the additional transports that were assumed to arise from the booking of incremental capacity,
which applied to both new and existing compressor stations. If no additional compressor energy
costs were applied, the reasoning for this should also be given. The applicant agreed to provide

the relevant explanations in its final project application.

In a letter of 22 January 2022, the ruling chamber also asked for an explanation about the

approach to the f-factor and in particular for an explanation of and more detailed reasoning on the
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assumptions made about duration of use and bookings or subsequent bookings. The
Bundesnetzagentur was specifically referring to the applicant's approach in which, within the
economic assessment of the incremental capacity project, there is no participation in the costs for
the shared use of the existing gas infrastructure and only the costs of the planned pressure
security system in Zodel are to be included. It also asked for an explanation of the relationship of
the long-term booking estimate of 100,000 kWh/h to the past and current usage situation at the
relevant interconnection point, at which no significant bookings had been made. The applicant
responded in a letter dated 29 January 2021, in which it explained that the existing infrastructure
downstream of the pressure security system was already equipped to transport up to 2 GWh/h of
gas, many times that of the booking estimate used, and therefore would not have to be adjusted
or expanded in the course of implementing the incremental capacity project. It stated that it was
ultimately not possible to compare the future booking estimate used in the project application with
past bookings because, from a technical perspective, there is, or has been, no actually usable

entry capacity at the relevant interconnection point.

(6) Coordination and participation

The Bundesnetzagentur and the URE were in close communication and coordinated matters
throughout the entire proceedings. Ahead of the application submission, their focus was
particularly on the one-sided reduction of the incremental capacity that could be bundled and the

effects of this on the subject and progress of the proceedings.

The ruling chamber informed the regulatory authority of the federal state of Saxony, where the

applicant has its headquarters, of the proceedings in a letter of 5 January 2021.

The Bundesnetzagentur wrote to the URE on 28 January 2021 to inform it that the
Bundesnetzagentur had received a complete project application from the applicant
on 18 December 2020. In turn, the URE confirmed to the Bundesnetzagentur in a letter

of 24 February 2021 that it had also received a complete application on 18 December 2020.

On 2 March 2021, the Bundesnetzagentur wrote to the URE to inform it of the offer level for
bundled marketing of incremental capacity for the purpose of coordination. The URE informed the

Bundesnetzagentur of the identical offer level for the Polish side in a letter of 10 March 2021.

The ruling chamber gave the applicant the opportunity to submit comments in a letter dated
22 March 2021.

On 22 March 2021, the Bundesnetzagentur also wrote to the URE summarising the main content
of its approval decision and providing an overview in table form of the offer level for bundled
marketing of incremental capacity to be coordinated. The URE did likewise, sending the

Bundesnetzagentur a letter with corresponding content on 26 March 2021.
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In addition, the ruling chamber gave the regulatory authority of the federal state of Saxony and the

Bundeskartellamt the opportunity to state their views on 29 March 2021.

The applicant responded in a letter dated 7 April 2021 and criticised some aspects of the
assumptions adjusted by the ruling chamber regarding the marketing in the initial auction and
subsequent auctions (see Il. 3.4.3 "f-factor"). It wrote that it could only partially understand the
reduction of the booking forecast for the period for 2050 onwards on the basis it was not yet
possible to know what the European legislation for the regulation of hydrogen would be. The
applicant put forward that a future regulation of natural gas and hydrogen together was not
improbable, so booking assumptions for the period beyond 2050 were appropriate. If this joint
regulation did not occur, it was likely that the interconnection point would become part of the
hydrogen infrastructure, with the result that the remaining acquisition and production costs would
not be borne by natural gas users. The current unequal treatment of costs to be taken into
consideration up to the end of the depreciation period in 2080 and revenue that is cut off in 2050
was unjustified, according to the applicant. Moreover, the dynamic maximum charge coordinated
by the TSOs should be laid down in the SRCs for the incremental capacity auction, contrary to
what was set out in the project application submitted (see ll. 3.2 "Supplementary rules and

conditions").

The state regulatory authority did not take the opportunity to respond. As stated in its letter

of 8 April 2021, the Bundeskartellamt declined to comment.

For further details, reference is made to the content of the file.
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The applicant's project application for an incremental gas transport capacity project has been
approved but only with amendments to the SRCs and the parameters of the economic test
(operative part 1). To this extent, the formal and material requirements for approval have been
met. The project application could not be approved with the SRCs and parameters from the original

application.

1. Legal basis

The approval of the project application, including the amendments in operative part 1, is based on
section 29(1) EnWG and section 56(1) sentence 1 para 2, sentence 2 EnWG in conjunction with
Article 6(11) and Article 7(3) of Regulation (EC) No 715/2009 in conjunction with Article 25(1) and
Article 28(1) and (2) of Regulation (EU)2017/459. Pursuant to section 56 EnWG, the
Bundesnetzagentur is active in the enforcement of the above-mentioned European Regulations.
Pursuant to Article 28(1) and (2) and Article 25 of Regulation (EU) 2017/459, the national
regulatory authority decides in coordination with the regulatory authority of the neighbouring
Member State whether to approve the project application submitted, including the information on

the economic test.

2. Formal requirements for approval

The formal requirements for approval have been met.

2.1. Competence
The Bundesnetzagentur is the competent regulatory authority to decide on the approval pursuant

to Article 28(2) of Regulation (EU) 2017/459 and section 56(1) sentence 1 para 2 EnWG. The

competence of the ruling chamber ensues from section 59(1) sentence 1 EnWG.

2.2, Application

The application was submitted in due form. The project application contains all the information
required under Article 28(1) sentence 2 of Regulation (EU) 2017/459 or this information has been
provided fully upon subsequent request by the ruling chamber (see rationale I. (5) Completeness

check, requests for additional information).

2.3. Deadline for applications

The application was submitted in a timely manner. Although, according to Article 28(2) and (3) of
Regulation (EU) 2017/459, the approval proceedings should be started eight months before the
relevant auction for yearly capacity, this does not lead to a deadline, so it was still possible to

decide on the application submitted on 18 December 2020.
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2.4, Hearing

Before the decision was issued, pursuant to section 56(1) sentence 3 in conjunction with
section 67(1) EnWG, the applicant was given an opportunity to comment from 22 March 2021
to 8 April 2021.

2.5. Coordination with the Polish regulatory authority
Pursuant to Article 28(2) of Regulation (EU) 2017/459, the Bundesnetzagentur discussed the

matter both before and during the proceedings with the URE and coordinated the present approval

decision with it.

According to the mutual notifications of completeness (see Rationale I. (6) Coordination and
participation) by the two regulatory authorities, a complete project application had been submitted
on 18 December 2020, so the six-month deadline for publishing the Decision in accordance with
Article 28(2) sentence 1 of Regulation (EU) 2017/459 began on that date.

The ruling chamber and the URE discussed how to proceed with the necessary coordination on
the main content of the application within the meaning of Article 28(2) sentence 4 of Regulation
(EU) 2017/459, including in a discussion on 3 March 2021, and subsequently agreed to
coordinate through the exchange of formal correspondence. To initiate the formal coordination,
the ruling chamber wrote to the URE on 22 March 2021 summarising the main content of its
approval decision and providing an overview in table form of the offer level to be coordinated in
this process. The URE did likewise, sending the ruling chamber a letter with corresponding content
on 26 March 2021.

2.6. Involvement of other authorities

The Bundesnetzagentur involved other authorities to the extent prescribed by law.

Pursuant to section 56(1) sentence 3 in conjunction with sections 55(1) and 58(1) sentence 2
EnWG, the Bundeskartellamt and the regulatory authority of the federal state of Saxony, in which

the applicant has its headquarters, were informed of the start of the proceedings and given the

opportunity to comment.

3. Substantive requirements for approval

The project application was approved in accordance with Article 28(2) of Regulation
(EU) 2017/459 with the changes set out in operative part 1(a) and (c). The substantive

requirements for approval have been met.

The decision was made following appraisal of the aspects of the project application set out in
Article 28(1) of Regulation (EU) 2017/459:

1. Article 28(1)(a) of Regulation (EU) 2017/459: all offer levels, reflecting the range of expected

demand for incremental capacity at the relevant interconnection points as a result of the
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processes provided for in Article 27(3) of Regulation (EU) 2017/459 and in Article 26 of
Regulation (EU) 2017/459 (see 3.1);

2. Article 28(1)(b) of Regulation (EU) 2017/459: the supplementary rules and conditions related
to the project (see 3.2);

3. Atrticle 28(1)(c) of Regulation (EU) 2017/459: the timelines for the project, including any
changes since the consultation, and measures to prevent delays and minimise the impact of
delays (see 3.3);

4. Article 28(1)(d) of Regulation (EU) 2017/459: the parameters of the economic test defined in
Article 22(1) of Regulation (EU) 2017/459 (see 3.4);

5. Article 28(1)(e) of Regulation (EU) 2017/459: information as to whether it is necessary to
extend the marketing period pursuant to Article 30 of Regulation (EU) 2017/459 (see 3.5);

6. Article 28(1)(f) of Regulation (EU) 2017/459: where necessary, a proposed alternative
allocation mechanism including its justification (see 3.6);

7. Article 28(1)(g) of Regulation (EU) 2017/459: where a fixed price approach is followed for the
incremental capacity project, the elements as described in Article 24(b) of Regulation
(EU) 2017/460 (see 3.7).

In its decision the ruling chamber also took account of the objectives and purpose of the

incremental capacity process and the relevant consideration requirements (see 3.8).

3.1. Offer level

It was possible to approve the project application as regards the offer level pursuant to Article 28(2)
of Regulation (EU) 2017/459. The offer level submitted pursuant to Article 28(1)(a) of Regulation
(EU) 2017/459 has been determined in accordance with regulatory requirements and reflects the

range of expected demand for incremental capacity.

"Offer level" means the sum of the available existing capacity and the incremental capacity from
a possible network expansion for an interconnection point (Article 3 point 5 of Regulation
(EU) 2017/459). TSOs can develop various expansion scenarios with varying amounts of
incremental capacity within one project. Pursuant to the allocation method laid down in Article 8(2)
sentences 2 and 4, Article 17(20) in conjunction with Article 22(3), Article 29(1) and (2) of
Regulation (EU) 2017/459, auctions for existing capacity and the offer level are held at the same
time. Following the conclusion of the auctions, each offer level is subjected to an economic test in
which the present values of binding commitments of network users are compared with the costs
of the expansion plan. Capacity may only be allocated in accordance with the auction result for
the offer level if the outcome of the economic test is positive on both sides of the interconnection
point. If not, the auction of this offer level is not legally binding, which means that capacity

allocation and the corresponding network expansion must not take place (Article 22(3) sentence 3
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of Regulation (EU) 2017/459). The only offer level submitted with a single expansion variant met

these requirements.

3.1.1 Offer level: determining the bundled capacity products to be offered

The offer level submitted corresponds to legal requirements. The applicant, together with Gaz-
System, has determined the bundled capacity products to be offered in accordance with
Article 29(1) of Regulation (EU) 2017/459. The offer level is based on the provisions of
Article 11(6) of Regulation (EU) 2017/459, pursuant to which:

[Capacity to be offered| =A-B-C+D+E-F

Where:

A is the transmission system operator's technical capacity for each of the standard capacity
products;

B for annual yearly auctions offering capacity for the next 5 years, is the amount of technical
capacity (A) set aside in accordance with Article 8(7)(b);
for annual yearly auctions for capacity beyond the first 5 years, is the amount of technical
capacity (A) set aside in accordance with Article 8(7)(a);

C is the previously sold technical capacity, adjusted by the capacity which is re-offered in

accordance with applicable congestion management procedures;
is additional capacity, for such year, if any;
is the incremental capacity for such year included in a respective offer level, if any;

is the amount of incremental capacity (E), if any, set aside in accordance with Article 8(8)
and (9).

The project application only contains one offer level. On the German side, the expansion plan of
the offer level would lead to 613,250 kWh/h of new, freely allocable entry capacity in all gas years
("E" within the meaning of Article 11(6) of Regulation (EU) 2017/459). On the Polish side, there

are plans for corresponding, coordinated amounts of firm exit capacity allowing bundled marketing.

In the Decision adjusting capacity rules in the gas sector (Decision of 14 August 2015,
BK7-15-001), the Bundesnetzagentur's Ruling Chamber 7 determined the share of incremental
capacity to be set aside on the German sides of all interconnection points in accordance with
Article 8(9) of Regulation (EU) 2017/459 to be 20%. In analogous application of Article 8(7)(a) of
Regulation (EU) 2017/459, one half of this capacity must be offered no earlier than in the annual
yearly capacity auction held in accordance with the auction calendar during the fifth gas year
preceding the start of the relevant gas year. In accordance with Article 8(7)(b) of Regulation
(EU) 2017/459, the other half must be offered no earlier than the annual quarterly capacity auction.
The planned start of operational use for the gas year 2026-2027 means that no capacity is affected
by Article 8(7)(a) of Regulation (EU) 2017/459 in the annual auction on 5 July 2021, so the share

effectively remains at 20%.
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The URE also set the amount of incremental capacity to be set aside at 122,650 kWh/h.

Art 11(6) NC | Art11(6) NC | Art11(6) NC | Art11(6) NC | Art11(6) NC | Art 11(6) NC
CAM A CAM B CAM C CAM D CAM E CAM F
technical capacity set marketed additional incremental incremental
capacity aside capacity capacity capacity capacity set
aside
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h
3,624 kWh/h 725 kWh/h 0 0 613,250 kWh/h | 122,650 kWh/h

Table 5: Determination of the offer levels

This coordinated offer level of 493,499 kWh/h (existing capacity including incremental capacity
less capacity to be set aside) has been established in due consideration of the permitted marketing
period. Pursuant to Article 11(3) sentence 1 of Regulation (EU) 2017/459, when offering
incremental capacity, the offer levels for yearly capacity may cover a maximum of 15 years after
the start of operational use. The timeline of the project application envisages gas year 2026-2027
for commissioning. Consequently, the bundled capacity products may be offered for the period up

to and including the 2040-2041 gas year.

3.1.2 Offer level — reflecting market demand

The offer level adequately reflects the range of expected demand for incremental capacity.

In accordance with Article 28(1)(a) of Regulation (EU) 2017/459, the offer levels coordinated in a
project application must accommodate the expected demand determined in the process provided
for in Article 26 and Article 27(3) of Regulation (EU) 2017/459. This will ensure that the project
enables a defined network expansion based on specific requests from network users. Technical

feasibility forms a barrier.

The capacity amounts shown in table 5 fulfil these requirements. While they correspond neither
to the full amount of the non-binding market demand indication (table 2) nor to the offer level for
bundled capacity of 2,029,300 kWh/h originally consulted on pursuant to Article 27(3) of
Regulation (EU) 2017/459, but rather amount to just 613,250 kWh/h of incremental, bundled
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capacity, they reflect market demand to the extent legally required in this case. If it is legally or
actually impossible to meet market demand, the requirement to reflect it is also not applicable (to
this extent). The applicant would be willing and able to offer the full amount for which market
demand had been determined. However, it cannot do so because only up to 613,250 kWh/h can
be bundled on the Polish side. The reason for this on the Polish side is a significant rise in gas
demand from network connection requests in the Lower Silesia region. In the second consultation,
conducted by the applicant and Gaz-System from 17 November to 11 December 2020, shippers
were made aware of the amended offer level compared to the one originally consulted on and

raised no objections to the change in their responses.

Finally, the applicant has shown that owing to the necessary expansion measures (pressure
security system planned to go into operation in 2026 if the investment decision is made in 2021),
it is not possible to provide the capacity in time for the requested gas year of 2021-2022. It fulfils
the purpose of the process to offer at least the sum of 613,250 kWh/h starting in the gas
year 2026-2027.

3.2. Supplementary rules and conditions

In accordance with Article 28(2) of Regulation (EU) 2017/459, the approval was also granted with
regard to the planned use of project-specific "Supplementary rules and conditions for incremental

capacity" (SRC), which are compatible with regulatory requirements.

According to Article 28(1)(b) of Regulation (EU) 2017/459, the applicant must include with the
project application the general rules and conditions "[...] that a network user must accept to
participate and access capacity in the binding capacity allocation phase of the incremental
capacity process, including any collaterals to be provided by network users and how possible
delays in the provision of capacity or the event of a disruption to the project are dealt with

contractually [...]".

The benchmark here is essentially the appropriateness and non-discrimination of the network
access conditions, see for example section 21(1) EnWG. Specific appropriateness criteria are to
be found in recital 11 and Articles 19 and 28 of Regulation (EU) 2017/459. These set out that the
interests of the applicant, the interests of network users demanding network expansion and

ultimately the interests of network users as a whole and "captive" customers must be balanced.

In line with the aim of the provision, the ruling chamber limited its assessment to the SRCs, ie to
deviations from and additions to the usual, general rules and conditions. Otherwise, the project
would be a coincidental reason to examine all network access conditions. Therefore, those rules
and conditions that must be accepted as a matter of course for the standard offer of existing
capacity are not considered; this refers in particular to Annex 1 of the Cooperation agreement

between the operators of gas supply networks in Germany.
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The ruling chamber considers sections 3 and 4 SRC to be relevant. They are compatible with
regulatory requirements and seem to be appropriate in line with the standards mentioned above.
Both section 3 and section 4 SRC strengthen the binding effect of the transport contracts. They
thus serve not only the interests of the network operator but also the aim stated in recital 11 of
Regulation (EU) 2017/459, that steps should be taken to avoid captive customers being exposed
to the economic risks of the project. This risk exists in principle because the participants in the
capacity allocation phase decide on the implementation of the project, and thus the investments
of the TSO, with their bookings. If payment obligations were to occur later, captive customers
would have to bear the costs of expansion by paying higher network charges. Sections 3 and 4
SRC thus provide a link to the protection of other network users: by placing bookings, shippers
oblige the TSO to expand the network, but in return the shippers also bear the economic risks of
implementing the project. Cases that are the fault of the TSO form the limit for the assumption of

risk (for delays, see section 4 para 4 sentence 4 SRC).

Section 3 para 3 SRC relates to the exceptional right of termination in the event of increases in
the specific capacity charge. According to section 3 para 3 SRC in conjunction with Annex | SRC,
restricting the provision of section 25 of the General Rules and Conditions (GRC, Annex 1 of the
Cooperation agreement), it is only possible to terminate for performance periods in which the
specific capacity charge exceeds the designated maximum charge. This provision seems
appropriate. It benefits captive customers by preventing charges that exceed the limit temporarily
from leading to a cessation of payment obligations for periods that are actually unaffected. The
ruling chamber has met the applicant's request in its statement of 7 April 2021 to use a dynamic
maximum charge for the exceptional right of termination in the approved application instead of the
static rule originally applied for. The clauses set out in operative part 1(a) replace the provisions
originally applied for in section 3 para 3 sentence SRC and the annex of the SRC. The applicant
also wants a dynamic rule for the exceptional right of termination in other projects, so the content
of the access conditions will be harmonised across different projects. Moreover, the publication of
the provision for determining the maximum charge in the annex to the SRC takes adequate
account of the criticism of a lack of transparency made by PGNIG in its statement
of 9 September 2020.

However, measured against the aim of not burdening other shippers and captive customers with
the risks of the project, (see recital 11 of Regulation (EU) 2017/459), the ruling chamber considers
the provisions submitted by the applicant in its statement of 7 April 2021 determining exceptional
rights of termination in section 3 para 3 sentence 1 SRC and Annex | SRC to be insufficient. The
ruling chamber reached this assessment primarily with a view to cases in which a mandatory
minimum premium is imposed, which is not the case for this project application. The applicant's
intention with its statement was to introduce SRCs for this process that were the same as those

used by it and other TSOs in comparable projects in which mandatory minimum premiums are
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imposed. The ruling chamber has therefore based its approval decision on the clauses being
universally applicable, regardless of whether a mandatory minimum premium is imposed. The
project application has therefore been approved with the amendment that the clauses given in

operative part 1(a) be used.

Pursuant to section 25(1) and (3) GRC (Annex 1 of the Cooperation agreement), a shipper is
entitled to terminate if the charges to be paid — including but not limited to the specific capacity
charge and price mark-ups from auctions — increase more strongly than the consumer price index
for a given year. The connecting factor is the change in the balance of the contract to the

disadvantage of the shipper, which is to be measured on the totality of charges owed.

Under the provision included by the applicant in its statement, by contrast, a transport contract
could be terminated if the threshold of the permissible increase was exceeded with regard to just
a part of the consideration owed, namely the capacity charge formed in accordance with regulatory
requirements. Any auction or minimum premiums would be factored into the determination of the
maximum charge without adjusting for inflation. In other words, this provision would allow
termination even if the increase in the totality of charges owed was smaller than the increase in

the relevant consumer price index.

The included provision, even though it limits the right of termination to the specific period in which
the threshold is exceeded, thus seems in part to deviate from the requirement for the balance of
the whole contract to be disturbed (section 25 GRC, Annex 1 of the Cooperation agreement). In
light of the interests of third parties, the ruling chamber does not consider this to be appropriate.
While it is true that increases in the specific capacity charge may not be (solely) caused by the
project, the fact that, in the event of termination, not only the specific capacity charge but also any

mandatory minimum premium would no longer be collected certainly is.

The clause to be used in accordance with operative part 1(a) therefore relates the maximum
charge necessary for a termination to the charges including any mandatory minimum premium,
multiplied by the change in the consumer price index for the performance period from the CPI
for 2022. The applicant's statement of 7 April 2021 does not contradict this approach, either.
There seems likely to be hardly any risk that the provisions on the exceptional right of termination
will not be as well accepted, given that there is no mandatory minimum premium. Even if that were
the case, the ruling chamber considers that this risk would rather lead to shippers possibly deciding
not to make a booking in the incremental capacity auction, since the SRCs and the provisions on
the exception right of termination are published in advance. However, the ruling chamber agreed
to the applicant's suggestion of using a clearer wording of section 3 para 1 SRC than in the
proposal of 29 March 2021. As the applicant suggested in its statement, the determined wording
is no longer based on the "specific capacity charge" — which is unclear whether it includes the
mandatory minimum premium — but rather uses solely the wording of Annex 1 SRC for reasons of

clarity.
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Section 4 paras 3 and 4 SRC mention other deviations: they contain provisions on the legal
consequences of delays or disruptions to the project, as set out in Article 28(1)(b) of Regulation
(EU) 2017/459. Pursuant to these, network users commit to any future bookings if delays occur in
the provision of capacity that are not the fault of the TSO. In addition, section 4 para 4 SRC rules
out that arrangements for the offer of capacity at upstream or downstream network points affect
the rights and obligations arising from the transport contract relevant here. The other sides of
interconnection points at which bundled marketing will take place in accordance with Article 19(1)

and (2) of Regulation (EU) 2017/459 are also regarded as being up/downstream.

Ultimately, any booking obligations in accordance with section 4 para 3 SRC may not lead to the
inappropriate hoarding of capacity in a way that restricts the market (section 16(3) and (4) of the
Gas Network Access Ordinance, GasNVZ). Although the shipper may have an obligation
regarding bookings that are not necessary, a booking from a third party also allows this obligation
to lapse (section 4 para 3 sentence 5 SRC). It is therefore not necessary to actually and finally

acquire transport rights. Secondary trading is still an option, too.

Ultimately, section 4 para 4 SRC does not prevent approval either. Insofar as, in accordance with
it, the arrangements for the offer of capacity at upstream or downstream network points should
not affect the relevant transport contract, this is compatible with the principle of the entry-exit
system. The clause is accompanied by an exemption to section 8 point 6 of Annex 1 of the
Cooperation agreement, pursuant to which for bundled products, terminating one transport
contract leads to the termination of the other transport contract. This does not pose an obstacle to
approval either. It is true that the knock-on effect for bundled products would regularly permit TSOs
full re-marketing, which could maximise the offer of bundled products (Article 19(1) of Regulation
(EU) 2017/459). Nevertheless, in the cases of section 4 para 4 SRC, this knock-on effect for the
whole bundled product is not necessary as, owing to the delay in capacity provision on the other
side of the interconnection point, it would not be possible to re-market a full bundled product

anyway.

3.3. Project timeline

The timeline submitted has been approved. It envisages that the technical measures will go into
operation in the third quarter of 2026, with the aim of creating full availability for the start of the
gas year 2026-2027.

In accordance with Article 28(1) sentence 2(c) of Regulation (EU) 2017/459, timelines of the
incremental capacity project, including any changes since the consultation described in
Article 27(3) of Regulation (EU) 2017/459, and measures to prevent delays and minimise the

impact of delays are subject to approval.

The planning and construction time of the necessary investments to provide capacity at the GCP
GAZ-SYSTEM/ONTRAS is estimated to last from after the successful auction in 2021 until the
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planned commissioning, probably in 2026. This time scale for the planning and implementation of
the measure is considered realistic based on experience of implementing measures of this type
and size as part of the ongoing planning and approval procedures for the gas network

development plan.

3.4. Information and parameters for the economic test

Pursuant to Article 25(1) and Article 28(1)(d) and (2) of Regulation (EU) 2017/459, the parameters
for the present values, estimated reference price, f-factor and mandatory minimum premium
submitted with the project application are to be approved by the regulatory authority. The values
are used in the economic test, which is carried out within two business days of the closing of the
bidding round by the Bundesnetzagentur in accordance with Article 11(10) of Regulation
(EU) 2017/459 (see Decision of 19 July 2017, BK9-17/609). An economic test is carried out for
the offer level applied for (Article 22(3) sentence 1 of Regulation (EU) 2017/459).

In accordance with Article 22(3) sentence 1 of Regulation (EU) 2017/459, a project will only be
implemented if the economic test of an offer level leads to a positive outcome on both sides of the
interconnection point. Pursuant to Article 22(2)(a) of Regulation (EU) 2017/459, the outcome of
the test is positive if the present value of binding commitments of network users for contracting
capacity (to put it simply, the additional revenues within the auctions for incremental capacity) is
at least equal to the share of the present value of the estimated increase in the allowed or target

revenue of the transmission system operators defined by the f-factor.

T H
;[ﬁ x {(RP, + AP, + MP)) x NK; + (AP, + MP;) x verf. BK}”K>°}] > ;(1 i 37 AEOG; % f
Where:
i interest rate for determining the present value;
j index for the respective gas year;
RP; reference price for the year j;
AP; auction premium in the year of the auction for the year j;
MP;j mandatory minimum premium according to Article 33(3) of Regulation (EU) 2017/460
for the year j;
NK; new capacity in the year j (to calculate the economic test before the auction, enter the

new capacities that are expected to be booked depending on the offer level in the
auction. After the auction, enter the capacities actually marketed);

verf. BK]!NK>° available existing capacity that has been booked together with the new capacity in the
auction of the new capacities for the year j; on condition that the new capacity > 0, ie
has been booked;

AEOG; change in revenue cap in the year j;

f the f-factor to be set in accordance with Article 23 of Regulation (EU) 2017/459;

T maximum number of years for which the new capacity may be offered;

H maximum duration of use (depreciation period) of the investment and of the associated

revenue cap increase.
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The Bundesnetzagentur provides a tool on its website for the calculation:

https://www.bundesnetzagentur.de/DE/Sachgebiete/ElektrizitaetundGas/Unternehmen_Institutionen/

NetzentwicklungundSmartGrid/Gas/IncrementalCapacity/IncrementalCap_node.html
Notes:

https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unternehmen_Institu

tionen/NetzentwicklungUndSmartGrid/Gas/IncrementalCap/Erlaeuterungen_Kalkulationstool.pdf? blob=p

ublicationFile&v=3

Links as at 23 February 2021

The aim of the economic test is to ensure the economic viability of the project and it therefore
requires that those network users demanding incremental capacity assume the corresponding
financial risks associated with their demand (see recital 11 of Regulation (EU) 2017/459). It
therefore seems appropriate to leave the financial risks of the existing network infrastructure that
are independent of the incremental capacity and its use with network users in general. Even if
(some of) the existing network infrastructure can be used for the incremental capacity here,
reducing the need for network expansion, its depreciation or the rates of return for its remaining

book values, in particular, would not be used in the economic test.

However, it therefore also follows that, within the economic test, only the present value of the
estimated increase in the allowed (target) revenue of the transmission system operators is
refinanced from the revenue from bookings by network users of capacity from the offer level. There
is no cost attribution of existing infrastructure, even if some of it is used to provide the incremental
capacity (reducing the need for network expansion). This aspect is to be given due consideration

below in the approval of the individual parameters for the economic test, especially the f-factor.

3.4.1 Present value of the estimated increase in the allowed revenue

The present value of the estimated increase in the allowed revenue of €2,587,050 requested by

the applicant has been approved.

In accordance with Article 22(1)(b) and Article 28(2) of Regulation (EU) 2017/459, the present
value applied for of the estimated increase in the allowed or target revenue of the transmission
system operator associated with the incremental capacity included in the respective offer level is
to be approved. The ruling chamber merely checks whether the present value requested by the
applicant is plausible. Should this not be the case, the ruling chamber sets a different present

value to the one applied for in accordance with Article 25(1) of Regulation (EU) 2017/459.

The present value of the estimated increase in the allowed or target revenue of the transmission
system operator associated with the incremental capacity included in the offer level in the amount

of €2,587,050 has been calculated appropriately and plausibly. The calculation of the present
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value, based in particular on the investment costs, can be understood with the help of the

economic viability tool.

The investment costs were determined appropriately. The applicant determined investment costs
of €2.5m in the project application for the expansion measures it had determined. These costs
may be regarded as realistic based on experience of implementing measures of this type and a
similar size as part of the Gas Network Development Plan. According to the applicant, a pressure
security system has to be set up in Zodel to ensure that the FLG 218.01 pipeline has a maximum
operating pressure of 55 bar. This investment and the costs derived for it are plausible and
understandable, taking into account the infrastructure operated by the applicant and the planned

feed-in of gas pressure of up to 84 bar from the region of the Polish gas system.

The applicant has not estimated any costs for additional compressor energy, which is also
appropriate because the provision of pressure for the gas to be transported already occurs on the
Polish side. For the use of the 613,250 kWh/h of incremental capacity at the interconnection point
GCP GAZ-SYSTEM/ONTRAS, it has been plausibly shown that further transport to the exit points
in the ONTRAS system can be guaranteed without additional compression. This is logical, given
the higher consumption of gas at the ONTRAS exit points near the interconnection point
GCP GAZ-SYSTEM/ONTRAS compared to the lower incremental entry capacity.

The calculation of the present value of the estimated increase in the allowed revenue can be
understood with the help of the economic viability tool. The capital and operating costs incurred
each year are calculated on the basis of the investment costs entered. The annual capital costs
are made up of the imputed depreciation, return on capital employed and imputed trade tax. The
annual operating costs incurred are calculated using the operating cost flat rates based on the
acquisition/production costs. The calculation of these costs is based on the methodology for
determining capital and operating costs from investment measures in accordance with section 23
of the Incentive Regulation Ordinance (ARegV), set out in the Determinations issued by Ruling
Chamber 4, BK4-12-656 and BK4-12-656A01. The amendment to the Ruling Chamber 4
Determinations of 15 December 2020 was not taken into account, since it occurred right before
the application was made. The present value results from the discounted annual costs incurred.
The year under consideration for the calculation of the present value is the year of the binding

capacity request, 2021.

Further details on the calculation of the capital and operating costs and the determination of the
present value may be found on the Bundesnetzagentur website

(https://www.bundesnetzagentur.de/SharedDocs/Downloads/DE/Sachgebiete/Energie/Unterneh

men Institutionen/NetzentwicklungUndSmartGrid/Gas/IncrementalCap/Erlaeuterungen Kalkulati

onstool.pdf? blob=publicationFile&v=3).
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3.4.2 Estimated reference price

The estimated reference price of €3.73/(kWh/h)/a requested by the applicant has been approved.

Pursuant to Article 25(1)(a) and Article 28(2) of Regulation (EU) 2017/459, the reference price
estimated for the time horizon of the initial offer of incremental capacity is to be approved. The
ruling chamber merely checks whether the estimated reference price submitted by the applicant
is plausible. Should this not be the case, the ruling chamber sets a different estimated reference

price to the one applied for in accordance with Article 25(1) of Regulation (EU) 2017/459.

The estimated reference price has been calculated appropriately and plausibly in the amount
approved. The reference price is based on the figure forecast for 2023 in Annex 5 of
Determination BK9-19/610 (REGENT 2021).

3.4.3 f-factor
The f-factor of f = 0.64 requested by the applicant has been set at f = 0.88 in operative part 1(b).

Pursuant to Article 22(1)(c) and Article 28(2) of Regulation (EU) 2017/459, the f-factor applied for
is to be approved. The ruling chamber checks whether the f-factor requested by the applicant is
plausible. Should this not be the case, the ruling chamber sets a different f-factor to the one applied
for in accordance with Article 23(1) of Regulation (EU) 2017/459.

The f-factor of f=0.88 has been calculated appropriately and plausibly. In particular, the
circumstances to be taken into consideration pursuant to Article 23(1)(a) to (d) of Regulation

(EU) 2017/459 were appropriately weighed up.

Calculation of the f-factor

The f-factor takes account of the circumstances mentioned in Article 23(1)(a) to (d) of Regulation
(EU) 2017/459, which are saved in the economic feasibility tool. The f-factor is the share of the
present value of the estimated increase in the allowed revenue that has to be covered by the
revenue from binding bookings. The level of the f-factor is a ratio of the revenue resulting from the
binding booking of incremental capacity to the total revenue from incremental capacity forecast
for the process (including revenue from appropriately derived, forecast bookings apart from the
binding bookings). This approach ensures that the binding bookings cover the share of the present
value of the increase in allowed revenue that is not covered by forecast revenue outside the

auction of binding bookings. This avoids an inappropriate burden on other network users.

For the calculation of the f-factor, the ruling chamber considers it appropriate to take the approach

of determining the revenue from binding bookings based on the marketing of all the capacity
included in the offer level (taking account of a reserve quota of 20%). The f-factor calculated in
this way means that shippers requesting incremental capacity and wishing to have the network
expanded for this purpose also have to bear a correspondingly high share of the present value of

the increase in allowed revenue so that the economic test is positive. If this approach were not
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taken, the f-factor calculated would be much lower — in extreme cases, almost zero. The increase
in the allowed revenue would not be borne by the shippers wanting the additional network
expansion but rather passed on to the other network users. Consequently, all risks from the non-
occurrence of forecast bookings within the capacity set aside and after the binding booking period
of 15 years would be borne by all network users. This would be in clear contradiction of recital 11
of Regulation (EU) 2017/459, according to which those network users demanding incremental

capacity must assume the risks associated with their demand.

In contrast to the method described above, the applicant determined the requested f-factor by
using not a full but only a partial marketing of the capacity included in the offer level when taking
account of the revenue from binding bookings. The applicant's method led to a lower f-factor that

was, in the view of the ruling chamber, inappropriate.

Booking assumptions following the auction of capacity in the offer level

Pursuant to Article 23(1)(a) of Regulation (EU) 2017/459, the f-factor can be reduced due to the
justified booking assumptions for incremental capacity set aside. Moreover, pursuant to
Article 23(1)(c) and (d) of Regulation (EU) 2017/459, justified forecast future bookings could lead
to a further reduction in the f-factor from the 16th year on. The amount of bookings assumed by

the applicant following the auction of incremental capacity in the offer level is not convincing.

The applicant itself expects that there will be demand from the market for transport at the
interconnection point, in particular due to the price differences on the two gas markets (Polish and
German). As wholesale prices are sometimes lower on the Polish gas market and sometimes on
the German one, the applicant considers it appropriate to determine the booking assumption for
the entry point to be upgraded in this process using the past booking situation at the GCP GAZ-
SYSTEM/ONTRAS exit point (flowing in the opposite direction). The applicant analysed the
structured, past exit bookings and used them to calculate an assumed equivalent annual amount
of bookings of 100,000 kWh/h for the entry side for this process (the economic test). The
structured booking forecast converted into an annual amount seems plausible to the ruling
chamber. With this approach of converting the structured, non-yearly bookings into an equivalent
annual booking amount, it is not relevant for the appropriate determination of the f-factor whether
the bookings are in fact actual bookings of capacity set aside [Article 23(1)(a) of Regulation
(EU) 2017/459] or future bookings [Article 23(1)(c) and (d) of Regulation (EU) 2017/459].

However, the ruling chamber does not consider it appropriate to add the booking assumptions
determined in this way to the bookings within the auction for incremental capacity in the offer level.
It should rather be assumed that there will be fewer later bookings if bookings have already been
made from the auction of capacity from the offer level. In the auction, bookings must sometimes
be made for the outcome of the economic test to be positive and thus for the upgrade of the entry

point to take place at all.
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Consequently, the ruling chamber takes the view that the following method for determining the
level of booking assumptions following the auction of capacity from the offer level is appropriate
for the first 15 years. From the generally plausible forecast of annual booking behaviour amounting
to 100,000 kWh/h, the 3,624 kWh/h of existing entry capacity is to be deducted, as are the
minimum bookings necessary for the outcome of the economic test to be positive. It seems
appropriate for the determination of the f-factor and the booking forecast made here to assume an
average booking amount that is as low as possible, of 70,000 kWh/h over the whole 15 years
offered within the auction of capacity from the offer level. This results in an appropriate and
plausible booking approach for bookings following the auction of capacity from the offer level for
the first 15 years of about 30,000 kWh/h. From the 16th year on, the booking approach
of 100,000 kWh/h up to the year 2050 is appropriate, because the auction of capacity from the

offer level only takes place for 15 years.

Booking assumptions beyond 2050
The applicant's booking assumption of 100,000 kWh/h for the period from 2050

until 1 October 2080 does not seem appropriate.

Pursuant to Article 23(1)(c) and (d) of Regulation (EU) 2017/459, forecast future bookings could

lead to a further reduction in the f-factor from the 16th year on.

However, it is not clear to the ruling chamber that the booking forecasts used by the applicant from
GY 2050-2051 onwards are likely enough to be taken into consideration in the economic test. A
goal of being fully climate neutral by 2050 has been set, both in Germany and in Europe. The
intention is for full climate neutrality to be achieved gradually using annual carbon budgets that
must be complied with each year. Accordingly, the use of fossil fuels will gradually be reduced to
almost nothing. Given these climate targets, the ruling chamber considers it appropriate that the
booking forecasts from GY 2050-2051 onwards appropriately reflect this aspect as regards a great
likelihood of the booking taking place and for these reasons does not consider it appropriate to

make a capacity forecast for the gas year 2050-2051 onwards.

The assumption of a future use of the gas network infrastructure under consideration here for the
purposes of hydrogen transport as of the gas year 2050-2051 does not justify the assumption of
such booking forecasts either, in the view of the ruling chamber. For one thing, the new network
infrastructure will not form a cohesive entity but is rather a disconnected, incomplete series of
measures to upgrade the network that only enable transport in conjunction with the existing
network. It is thus already highly doubtful whether hydrogen can be transported through these
unlinked network parts. For another, neither the amount of future bookings for hydrogen transport
nor the identification of those parts of the network that might be converted into a future hydrogen
network are foreseeable with certainty at this time. Especially given this high level of booking

uncertainty, the ruling chamber considers that it is not acceptable for the network users demanding
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capacity to no longer bear the risks associated with their demand themselves but rather for the
investment risk to be imposed on the captive natural gas customers as part of this project

application.

In its statement of 7 April 2021, the applicant did not put forward any further arguments about a
secure future booking forecast to back up the vague forecast of probability already included in the
application. The applicant did not refute the risks mentioned above either. According to the
explanations of the applicant in its statement, there could be a joint European regulation of natural
gas and hydrogen in future, but even if this were not the case, the applicant views it as likely that
the interconnection point to be created in this project would become part of a future hydrogen
infrastructure. The applicant again provided no evidence or further justification for these
assertions. Given the fact that the time in question is far in the future (30 years from today) and
the related major uncertainties as regards the booking forecasts and the lack of clarity as to
whether the new interconnection point will actually become part of the hydrogen infrastructure, the
ruling chamber regards the two scenarios described by the applicant as mere speculation. It
seems just as likely that the new infrastructure to be built and the new interconnection point will
remain part of a separate natural gas infrastructure in future but will be exposed to far lower
demand due to the competing hydrogen infrastructure. This does not justify transferring the
investment costs incurred from the project to the booking customers in this project rather than the
initiators of the costs. Moreover, the lack of synchronism criticised by the applicant as regards
costs that are taken into account up to the end of the depreciation period (ie partially until 2080)
and revenues that are cut off in 2050 is set out in Regulation (EU) 2017/459 for the economic test
and is always the case when there is no deviation from the f-factor as 1. While it is possible under
Article 23(1) to decide on a lower f-factor than 1, leading to greater synchronism of revenues and
costs, this has to be weighed up in the light of recital 11 of Regulation (EU) 2017/459, pursuant to
which only "network users demanding capacity assume the corresponding risks associated with
their demand". The uncertainty about future revenues that cannot be securely forecast may not
lead to "captive customers [...] being exposed to the risk of such investments". For the reasons
given above, booking forecasts of a future use of the infrastructure for hydrogen transport are not

to be taken into consideration in this process.

No positive externalities, no further reduction in the f-factor

It cannot be assumed that there are positive externalities leading to a further reduction in the f-
factor.
Pursuant to Article 23(1)(b) of Regulation (EU) 2017/459, positive externalities caused by the

incremental capacity project on the market and/or the transmission system can lead to an

additional reduction in the f-factor.
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The applicant believes that the security of supply in Germany is already high thanks to the existing
entry capacity and will not be further increased by the incremental capacity at the interconnection
point GCP GAZ-SYSTEM/ONTRAS. The applicant also does not expect that a possible additional
feed-in from the incremental capacity will affect the market price in the single German market area
THE, because the volumes traded are many times that of the potential additional amounts that
could flow in via the interconnection point. The applicant therefore does not see any positive

externalities from the project. The ruling chamber shares the views of the applicant in this regard.

3.4.4 Mandatory minimum premium

No application was made for a mandatory minimum premium pursuant to Article 25(1)(c) and
Article 28(2) of Regulation (EU) 2017/459.

3.4.5 Present value of binding commitments of network users

The present value of binding commitments of network users for contracting capacity, which the
applicant applied for in the amount of €1,655,712, has been approved in the amount of €2,276,604

in operative part 1(c).

In accordance with Article 22(1)(a) and Article 28(2) of Regulation (EU) 2017/459, the present
value of binding commitments of network users for contracting capacity is to be approved. The
ruling chamber merely checks whether the present value of binding commitments of network users
requested by the applicant is plausible. Should this not be the case, the ruling chamber sets a
different present value to the one applied for in accordance with Article 25(1) of Regulation
(EU) 2017/459.

The present value of binding commitments of network users has been calculated appropriately
and plausibly in the amount approved. The calculation of the present value can be understood
with the help of the economic viability tool. The present value has been raised because of the

higher f-factor approved.

3.5. Extension of the marketing period

No application was made to extend the marketing period pursuant to Article 28(1)(e) of Regulation
(EU) 2017/459.

3.6. Alternative allocation mechanism

No application was made for an alternative allocation mechanism pursuant to Article 28(1)(f) of
Regulation (EU) 2017/459.

3.7. Fixed price

No application was made for a fixed price approach pursuant to Article 28(1)(g) of Regulation
(EU) 2017/459.
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3.8. Consideration requirements

The ruling chamber made due and proper use of its assessment and decision-making leeway

during the positive approval decision.

Its discretion was to be exercised in line with the purpose of empowerment (section 40 of the
Administrative Procedure Act, VWVfG). These purposes include in particular the consideration
requirements. In accordance with the second subparagraph of Article 28(2) of Regulation
(EU) 2017/459, these were the views of the Polish regulatory authority, any effects of the project
on competition and the effective functioning of the internal gas market as well as, in accordance
with recital 11 of Regulation (EU) 2017/459, any economic risks to captive customers from the

investment.

The ruling chamber is convinced that the project application is not associated with negative effects
for competition and the gas market. In particular, no negative effects for existing infrastructure are
to be feared if the project application is implemented. The interests of captive customers are fully

protected by the economic test.

4. Related decisions (operative part 2)

Regarding costs, a separate notice will be issued as provided for by section 91 EnWG.
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Notification of appellate remedies

Appeals against this decision may be brought within one month of its service. Appeals should be
filed with the Bundesnetzagentur fur Elektrizitat, Gas, Telekommunikation, Post und Eisenbahnen,
Tulpenfeld 4, 53113 Bonn. It is sufficient if the appeal is received by the Higher Regional Court of
Dusseldorf within the time limit specified (address: Cecilienallee 3, 40474 Dusseldorf, within the

specified period.

The appeal must be accompanied by a written statement setting out the grounds for appeal. The
written statement must be provided within one month. The one-month period begins with the filing
of the appeal; this deadline may be extended by the court of appeal's presiding judge upon
request. The statement of grounds must state the extent to which the decision is being contested
and its modification or revocation sought and must indicate the facts and evidence on which the

appeal is based. The appeal and the grounds for appeal must be signed by a lawyer.

The appeal does not have suspensory effect (section 76(1) EnWG).

Bonn, 21 April 2021

Chair Vice Chair Vice Chair

Dr Christian Schitte Dr Ulrike Schimmel Stefan Tappe
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