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1 Introduction

Article 10(1) of Regulation (EU) 2023/2854 of the European Parliament and of the Council of 13 Decem-
ber 2023 on harmonised ruleson fair access to and use of data and amending Regulation (EU) 2017/2394 and
Directive (EU)2020/1828 (Data Act) gives users, data holders and data recipients the right to address a certified
dispute settlementbody of their choice to settle disputes relating to certain provisions of the Data Act. The
disputes that can be brought before dispute settlementbodies are all listed in Article 10(1) and (4) of the Data
Act:

« disputes between a user and a dataholder relating to contractual restrictions or prohibitions on access to
security-related data conceming the security requirements of a connected product as laid down by law,
pursuant to Article 4(3) of the Data Act;

« disputesbetween auser and a data holder relating to withholding data sharing on account of trade and
business secrets, pursuant to Article 4(9) of the Data Act;

« disputesbetween a third party and a data holder relating to withholding data sharing on account of trade
and business secrets, pursuant to Article 5(12) of the Data Act;

- disputes between users, data holders and data recipients relating to the fair, reasonable and non-discrimi-
natory terms and conditions for, and transparent manner of, making data available, pursuant to Chapter
[IT and Chapter IV of the Data Act;

- disputes between customers and providers of data processing services relating to breaches of the rights of
customers and the obligations of providers of data processing services, pursuant to Articles 23 to 31 of the
Data Act.

11 Requirement for official certification as a dispute settlement body

Dispute settlement bodies must be formally certified by the competent state supervisory authority in the
Member State where they are established. Dispute settlement bodies established in Germany will be formally
certified by the Bundesnetzagentur following a reasoned request in accordance with section 5(1) of the DADG.
Certification by the competent supervisory authority is valid for the territory of the European Union.

1.2 Legal framework

121 Requirements for certification

Abody applying for certification as a dispute settlement body must demonstrate to the Bundesnetzagentur
thatit meets the organisational and technical requirements set out in Article 10(5) of the Data Act and sec-
tion 5 of the DADG to receive certification.

The relevant conditions for certification require a dispute settlement body to demonstrate that:

« itisimpartial andindependentand willissue its decisionsin accordance with clear, non-discriminatory

and fair rules of procedure;



6 | 1INTRODUCTION

- ithasthenecessary expertise, inparticular in relation to fair, reasonable and non-discriminatory terms
and conditions,including compensation,and on making data available in a transparent manner, allowing
the body to effectively determine those terms and conditions;

« itis easily accessible through electronic communication technology;

- itiscapable of adoptingits decisions ina swift, efficient and cost-effective manner in at least one official
language of the Union.

Applicants are responsible for demonstrating that they meet the conditionsfor certification and itis therefore
in their own interests to cooperate with the Bundesnetzagentur as the authority issuing certification. Proof of
compliance with the requirements mentioned in these guidelinesmust be provided. It is important for appli-
cants to ensure that they answer all questions fully and correctly to avoid delays in the application process.
The Bundesnetzagentur may request additional supporting documents at a later stage.

12.2 Requirement to provide information to the Bundesnetzagentur

Dispute settlementbodies are required by section 5(2) sentence 2 of the DADG to inform the Bundesnetzagen-
tur immediately of any subsequent changes in circumstances that affect compliance with the requirements in
Article 10(5) of the Data Act.

Note: failure to provide information, provide information in full or provide information in time is a regula-
tory offence under section 15(1) para 1 of the DADG and is punishable with a fine of up to five hundred thou-

sand euros.

123 Decision on certification

In accordance with section 5(4) sentence 1 of the DADG, secondary conditions can be attached to certification
as a dispute settlementbody if necessary to guarantee compliance with the requirements in Article 10(5) of the
Data Act. In accordance with section 5(4) sentence 2 of the DADG, restrictions can be attached to certification,
in particular with respect to the expertise required in Article 10(5)(b) of the Data Act. The Bundesnetzagentur
can wholly or partially revoke certification, subsequently amend certification, subsequently attach secondary
conditions to certification or amend secondary conditions to guarantee compliance with the requirements in
Article 10(5) of the Data Act if necessary due to subsequent changes in circumstances.

124 Fees

The Bundesnetzagentur will charge a fee for certification of an entity as a dispute settlement body in accord-
ance with section 5(8) of the DADG. The level of the fee willbe laid downin a special fee ordinance under sec-
tion 22(4) of the German Act on Fees and Expenses for Federal Services.

125 Maintenance of a register by the Bundesnetzagentur

Certified dispute settlement bodies will be entered by the Bundesnetzagentur in a register of certified bodies
that will be transmitted to the European Commission on a regular basis. The European Commission publishes
a list of all certified dispute settlement bodies in the European Union.

12.6 Nature of dispute settlement proceedings

The dispute settlement procedure is a voluntary, out-of-court procedure. Dispute settlement by a certified
dispute settlement body is therefore only possible if the parties agree to the procedure. In accordance with
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Article 10(12) of the Data Act, the outcome of dispute settlement proceedings is only binding on the parties if
the parties have explicitly consented to its binding nature prior to the start of the proceedings. In addition to
referringa dispute to a certified dispute settlement body, parties are free at any time to seek redress before a
court or tribunal or lodge a complaint with the competent authority.

13 Aim of the guidelines

The Bundesnetzagentur has drawn up these guidelines together with the application form to provide infor-
mation about the certification procedure for interested bodies.

Theaimof the guidelinesisto helpbodiesthatare interested in certification understand what is required of
dispute settlementbodies both in the certification procedure and with respect to compliancewith their statu-
tory obligations in the course of their activities.

The guidelines are based onthe Data Act and the DADG. They are not a substitute for the relevant statutory
provisions anddo not constitute legal guidance but are intended to make transparent the Bundesnetzagen-
tur’s arrangements for the certification procedure required by law. The guidelines will be updated at regular
intervals and the latest version will be made available on the Bundesnetzagentur’s website.

2 Guidelines

21 Structure of the guidelines

The guidelines are dividedinto two parts. The sectiontitled “Information about the application process” con-
tains general information about certification as a dispute settlementbody and the certification procedure. The
section titled “Applications andrequirements for certification” contains details of the individual requirements
in the order thatthey appear in the application form. Several subsections end with a list of documents thatare
suitable for demonstrating compliance with the individual requirements. These lists contain examples and are
notnecessarily exhaustive. Documents that demonstrate compliance with more than one requirement only
have to be submitted once. The information provided by an applicant together with the supporting docu-
ments submitted should enable the Bundesnetzagentur to assess whether the applicant meets the conditions
for certification.

2.2 Information about the application process

221 Completed online form

Applicants must make sure that the information they provide is complete and correct and that they submitall
the relevant supporting documents.

22.2 Additional information

The Bundesnetzagentur can request additional information and/or other supporting documents during and
after itsreview of an application for certification to assess whether the dispute settlement body applying for
certification meets the requirements for certification.
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223 Changes

Section 5(2) sentence 2 of the DADG requires dispute settlement bodies to inform the Bundesnetzagentur im-
mediately, in writing, of any circumstancesor changes in circumstances that relate in any way to the infor-
mation and/or supporting documents that was/wereprovided in their initial application and that served as
the basis for the Bundesnetzagentur’s assessment of their compliance with the conditions for certification.
Failure to inform the Bundesnetzagentur is a regulatory offence under section 15(1) para 1 of the DADG and is
punishable with a fine of up to five hundred thousand euros.

Note: this obligation applies during the whole period of validity of certification.

224 Decision

The Bundesnetzagentur will make a decisionin writingonce ithasreceived all the information enabling it to
process an application and has reviewed all the supporting documents submitted.

22.5 Confidential information and trade and business secrets

Applicants canredactany information that they consider to be commercially sensitive to protect confidenti-
ality. In this case, they must submitboth a redacted and an unredacted copy of their document(s) with their
application and must provide sound reasons why they consider the information to be confidential.

22.6 Freedom of information

Accessto official records held by the Bundesnetzagentur can be requested by persons in accordance with the
German Freedom of Information Act (IFG). Under the provisions of the IFG, certain documents containing
intellectual property or trade and business secrets are exempt from publication. If a request for access to infor-
mation affects the interests of an applicant, the Bundesnetzagentur will give the applicant the opportunity to
submit its views in writing before a decision on the request under the IFG is made.

22.7 Personal Data

The Bundesnetzagentur uses applicants’personal data for further processingand correspondence in compli-
ance with its data protection statement, whichis availablehere: https://www.bundesnetzagentur.de/EN/Ser-
vice/DataProtection/start. htmlFehler! Linkreferenz ungiiltig..

23 Applications and requirements for certification

This section explains the certification requirements for which information must be provided in the certifica-
tion procedure.

23.1 Details of the dispute settlement body

The details required here are the name, addressand contact details of the body and the name and contact de-
tails of the body’s main contact person.

23.2 Period of validity of certification

The Data Actdoes notinclude any explicit rules about the period of validity of certification. However, dispute
settlementbodies must meet the statutory requirements throughout the period of validity of their certifica-
tion. Section 5(6) of the DADG allows the period of validity to be limited. The Bundesnetzagentur generally
planstolimitthe period of validity to five yearsto provide for planning certainty and perspectives. However,
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the period of validity of certification willbe decided on a case-by-case basis. Under section 5(6) of the DADG,
the Bundesnetzagentur can extend certification with a limited period of validity if the requirements for certi-
fication continue to be met and compliance can be demonstrated.

233 Details of impartiality and independence

Theimpartialityand independence of a decision-making dispute settlement body are the basic prerequisites
for out-of-court dispute settlement. The Bundesnetzagentur will assess the impartiality and independence of
a dispute settlementbody as a whole. For instance, itis important for the Bundesnetzagentur to understand a
dispute settlementbody’s organisational structure and financialindependence as well as the control mecha-
nisms and procedures that an applicant plans to introduce to ensure impartiality and independence.

The obligation of impartiality prohibits giving subjective preferential treatment to one of the parties in a dis-
pute.

It isimportant for the Bundesnetzagentur to understand how an applicant intends to nominate or appoint
mediators and which proceduresare planned to ensure that mediators have the necessary knowledge, skills,
experience,independence and impartiality. Clear procedures should also be in place for ending a mediator’s
activities if there are good reasons to do so. The circumstances under which a mediator’s activities can be
ended should be made clear.

Dispute settlementbodies mustbe impartial and independent with respect to the actors under the Data Act
(data holders, data recipients, users, customers and providers of data processing services). They must also be
impartial and independent with respect to the individual personsor enterprises thathave lodged complaints.

Dispute settlement bodies must have specific,detailed processes and policiesin placeto ensure that mediators
areindependent of third-partyinfluence and must demonstrate that these processes and policies are in place.
They must also demonstrate the impartiality. In addition, bodies must demonstrate compliance with the obli-
gation to make decisions strictly on the basis of objective and appropriate criteria. They must also guarantee
the independence and impartiality of any external staff (technical experts) engaged.

With respect to the rules on impartiality (objectivityin the matter), the principles applicable to section 42 of
the German Code of Civil Procedure (ZPO) canbe followed. Possible policies and processes include rules on
conflicts of interests, rules for before and after appointment and service, codes of conduct and (sworn) decla-
rations by mediators. The rules of procedure or rules on conflicts of interest for employees, board members
and mediators should set out the measures to be taken and the procedure in the event of a conflict of interests.
One possible measure is for the person concerned to disclose the conflict and withdraw from the case.

The requirement for impartiality and independence in Article 10(5)(a) of the Data Act also means that remu-
neration for members of a dispute settlement body must not depend on the outcome of dispute settlement
proceedings. It follows that the design of both the fee structure and the remuneration system must be neutral
and must not favour any particular outcome. For instance, members or mediators can receive a fixed annual
salary coveringall casesinayear or a flat-rate remuneration for each dispute settled irrespective of the out-
come. An essential feature of the design of the remuneration modelis that it does not have any incentive ef-
fect influencing impartiality or independence in any particular direction.
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The Bundesnetzagentur requires information about the employees and shareholders of a dispute settlement
body or about the legal entity behind a dispute settlement body because it is important for the Bundesnet-
zagentur to understand the extentto which the dispute settlement body’s decision-making and review pro-
cesses could be influenced. Mediators must notbe active for any of the parties involved in the dispute settle-
ment procedure during the course of their activities. This rule also applies to companies affiliated due to
cross-shareholding,as in the case of group companies and (fellow) subsidiaries, etc. Independence must be se-
cured by relevantrulesin employment, service or work contracts and in the rules of procedure and must be
demonstrated to the Bundesnetzagentur.

Information about a dispute settlementbody’s management or executiveboard (or person(s) with equal rank-
ing) is also required because it is likewise important for the Bundesnetzagentur to understand who makes
strategic decisions for the dispute settlement body and whether such decisions can be made on behalf of an-
other person (such as an owner of the dispute settlement body).

It isimportant for the Bundesnetzagentur to be aware of any relationships between an applicant or mediators
and other individuals or entities to assess whether the arrangements and controls in place to guarantee the
independence of the applicant and the impartiality of the applicant’s decision-making are appropriate. The
principles applicable to section 42 ZPO can also be followed with respect to independence.

If an applicantis a public entity, itis also important for the Bundesnetzagentur to understand the entity’s legal
objectives and ensure that no obligations exist that could affect the entity’s independence or impartiality.

Independence within the meaning of Article 10(5)(a) of the Data Actincludes financial independence from the
actors under the Data Act (data holders, datarecipients, users, customers and providers of data processing ser-
vices), including the individual persons or enterprises that have lodged complaints. It is important for the
Bundesnetzagentur to understand how a dispute settlementbodyis financed andwhich ongoing agreements
and controls have been put in place with respect to financing to guarantee independence.

There mustbe no economic dependence on stakeholders from certain groups of actors (data holders, data re-
cipients, users, customers and providers of data processing services) or on the parties involved in dispute set-
tlement proceedings. There must also be no financial interest in a particular outcome of dispute settlement
proceedings.

The Data Actdoes notinclude any ruleson the financing model for dispute settlement bodies. A body’s opera-
tions may be financed entirely from the fees charged for dispute settlement. It may also receive public funding
or have various funding sources, including third-party funding. In this case, the body should not be depend-
enton one single source of fundingthat could lead to a conflict of interests or call into question the independ-
ence of the body or the impartiality of the body’s decision-making process. The supporting documents sub-
mitted to the Bundesnetzagentur with an application mustinclude details and proof of the dispute settlement
body’s financing. The Bundesnetzagentur will, where appropriate, take into account the details of financing,
such as the diversification of funding sources, the amountand share of each funding source in relation to the
dispute settlement body’s total financing requirements, the type of financing (one-off, ongoing, etc), the
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relationship betweenthe body and any third-party funders, agreements or arrangements regarding such fi-
nancing, and the policy of the funders with respect to the financing.

Examples of supporting documents:

- Commercial register extract for the established dispute settlement body

- List of shareholders and shareholdings in the dispute settlement body and details of the specific
shares held

«  Details of economics dependence on data holders, data recipients, users, customers and providers of
data processing services in recent years

«  Curricula vitae for the proposed mediators

«  Rules of procedure

234 Clear, non-discriminatory and fair rules of procedure

Article 10(5)(a) of the Data Actrequires dispute settlementbodies to issue their decisions in accordance with
clear, non-discriminatory and fair rules of procedure.

Therules of procedure should set out certain positive obligations for the parties involved in dispute settle-
ment proceedings arising from the principle of good faith as well as the consequences of non-compliance
with and/or rejection of certain cooperation obligations. The principle of good faith is established in European
law and imposes positive behavioural obligations on the parties in this context to cooperate in the processes
and procedures of dispute settlementbodies with the realaim or intention of settling disputes, for exampleby
cooperatingin gathering evidence, adhering to agreed time frames and generally refraining from any conduct
or action that could frustrate or undermine the dispute settlement proceedings. Good faith therefore includes
respect for the procedure, cooperation, honesty and sincerity of intentions, reasonableness and consideration
for the interests of the other parties.

Therules should be clear and fair for all parties in a dispute and should take due account of the parties’ rights
and interests. The Bundesnetzagentur will assess the fairness of the proposed rules of procedure as a whole.
The following is a list of some of the aspects that should be covered by the rules:

« proposed time frames for dispute settlement proceedings and decision-making, and the timing of the
start of proceedings,!

« right of parties to express their points of view,

- making available written submissions to the body,

+ communication between the body and the parties and (if applicable) between the parties,

1 For further information, see 2.3.5.
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- confidentiality of content,

- gathering of evidence by the body,

« rules on cooperation obligations for parties in a dispute,

- appointment and removal of decision-makers,?

+ impartiality and independence of decision-makers and rules on conflicts of interests,?
- fairness of the decision-making process and the final decision,

« rights of the parties,

- feemodel and rules on costs and expenses (complexity of the case, reimbursement mechanism, qualified
and non-qualified expenses).*

Dispute settlementbodies must give parties the possibility to express their points of view. To facilitate pro-
gressin proceedings, parties canbe givena deadline for submitting their views. Applicants must ensure that
their processes are designed so that all relevantinformation and written submissions known in connection
with the subject matter of a dispute are always made available to all parties. Parties in a dispute must be
granted the possibility, withina reasonable period of time, to express their points of view. Any information
gained in proceedings may only be used for the purpose of the proceedings and must not be given to third
parties. The rules of procedure should include rules on preserving confidentiality. Information that is classi-
fied as trade and business secrets may be redacted by parties,but dispute settlementbodies are entitled to view
unredacted copies of the information. Dispute settlement bodies can request parties to explain why infor-
mation is to be considered confidential. Dispute settlementbodies are responsible for treating content classi-
fied by parties as trade and business secrets as confidential and in particular for not disclosing such content to
the other parties. The provisions of Article 10(8) of the Data Act remain unaffected.

Situations are conceivablein which a dispute settlementbody or the mediators acting for the body cannot as-
sess a factual issue relevant to the decision on the basis of their own expertise or in which a question relevant
to the decision concerning the underlyingissue cannot be definitively clarified and remainsa point of dispute
between the parties. In these situations, the dispute settlement body can gather evidence. In this case, the
principles of the ZPO on gathering evidence (section 355 et seq ZPO) can be followed.

Decisions mustbe based as far as possible on evidence and on the principles of the rule of law, fairness and
impartial proceedings. The use of technical aids (such as artificial intelligence) in the work of a dispute settle-
mentbody is generally permissible. Dispute settlementbodies are responsible for reviewing results if technical
aids are used. Dispute settlement bodies are liable for the use of technical aids in accordance with general

principles. Theuse of technical aids such as artificial intelligence mustbe disclosed and detailed in the rules of
procedure (principle of transparency). If the case processing systemincludes automated functions, applicants
should explainin which form and at which stages of the procedure technical aids are used and at which points

2 For further information, see 2.3.5.
3 For further information, see 2.3.3.

4 For further information, see 1.2.4.
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human expertiseis used. Thefinal decision on the subject matter of a dispute must always be made by a hu-
man mediator.

The final decision by a dispute settlement body must be supported by a statement of reasons and formally
served on the parties. The decision must be clear and enforceable.

The parties’ rights include the right to seek independent counsel or be represented or supported by a third
party at any stage of the procedure and the right to take legal action at any stage of the procedure.

Dispute settlementbodies must provide for a procedure in which parties must disclose whether the dispute
has already been broughtbefore anotherbody or before a court or tribunal. Article 10(7) prohibits a dispute
beingdealt with by more than one body, court or tribunal, and dispute settlement bodies must refuse to deal
with disputes thathave alreadybeen brought elsewhere. If it emerges after the start of proceedings that a dis-
pute has already been brought elsewhere, the subsequent proceedings must be discontinued. The costs of the
proceedings should be charged to the party that brought the dispute elsewhere.

Examples of supporting documents, unless otherwise uploaded:

» Description of the dispute settlement body’s website
»  Rules of procedure

»  Description of technical aids

23.5 Details of expertise

Article 10(5)(b) of the Data Actrequires dispute settlementbodies to haveexpertise, in particular in relation to
setting fair, reasonable and non-discriminatory terms and conditions,including compensation, and on mak-

ing data available in a transparent manner.

Theinformation provided by an applicant must enable the Bundesnetzagentur to assess whether the entity
has the knowledge and expertise to meet the requirements under the Data Act.

Applicants must state which of the possible subject matters of dispute settlement proceedings they would like
to deal with and must provide details of relevant expertise. It is possible for an applicant to receive certifica-
tion for only some of the possible subject matters, in which case certificationis restricted in line with the ap-
plication and the expertise demonstrated. The subject matters that can be dealt with inaccordance with Arti-
cle10(1)and (4) of the Data Actare all listed in points 1 to 5 below. It should be noted that the subject matters
listedin points 1 to 4 together comprise one single subject area; certification can be restricted to the whole
subjectareabut notto any of the individual subject matters. By contrast, the subject matter in point 5 is a sep-
arate subject area; certification can therefore be restricted to this one subject area and certification can also be
extended to include this subject area.

- Disputes between auser and a data holder relating to contractual restrictions or prohibitions on access to
security-related data conceming the security requirements of a connected product as laid down by law,
pursuant to Article 4(3) of the Data Act
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- Disputes between a user and a data holder relating to withholding data sharing on account of trade and
business secrets, pursuant to Article 4(9) of the Data Act

- Disputes between a third party and a data holder relating to withholding data sharing on account of trade
and business secrets, pursuant to Article 5(12) of the Data Act

- Disputes between users, data holders and data recipients relating to the fair, reasonable and non-discrimi-
natory terms and conditions for, and transparent manner of, making data available, pursuant to Chap-
ter III and Chapter IV of the Data Act

- Disputes between customers and providers of data processing services relating to breaches of the rights of
customers and the obligations of providers of data processing services, pursuant to Articles 23 to 31 of the
Data Act.

Applicants must be able to demonstrate that the mediators have the necessary knowledge, expertise and skills
for the particular disputes as well as other relevant expertise to ensure that they can perform their tasks effec-
tively. Applicants must demonstrate that the dispute settlement body employs mediators with the relevant
legal expertise (qualified to exercise the functions of a judge) and relevant technical background knowledge
for each of the subject areas to guarantee that complex issues can be dealt with properly. However, it is not
necessary for each mediator to be qualified to exercise the functions of ajudge or have the relevant technical
competence as long as individual persons with relevant skills/knowledge are involved in the decision-making
process. Applicants must also demonstrate economic expertise with respect to the subject matter in point 4.
Thisrequirement can also be met by consulting with persons with the relevant expertise on a case-by-case
basis.

Mediators should also haveexperience and/or formal training and qualifications relevant to the settlement of
disputes (for example dispute settlement training, competence in mediation). Other relevant experience can
include market or product knowledge, for example knowledge of the functioning of connected products or
data processing services, if necessary for a proper assessment of the case.

The Bundesnetzagentur’s assessment of the “expertise” criterion also depends on the proposed dispute settle-
mentmodel. Various types of dispute settlement model can be used under the Data Act. For instance, some
bodies may use internal panels or expert committees, while others may use external decision-makers. The
model can be based on aspects of mediation and dispute settlement. If, for example, the proposed model pro-
vides for acommittee or panel of decision-makers, the overall range of skills and expertise is more important
than the experience of the individual decision-makers. Details should be provided of the mediators’ qualifica-
tions, knowledge and professional background and of the role the mediators will play in the dispute settle-
ment procedure. Details should be provided of any training given (upon appointment or ongoing).
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Examples of suitable supporting documents:

+ Curricula vitae for the mediators

«  Proof of mediators’ qualifications

«  Proof of dispute settlement training

+  List of expertise with respect to the disputes listed in Article 10(1) and (4) of the Data Act

»  Proof of experience in activities related to dispute settlement

23.6 Details of accessibility through electronic communication technology

Article 10(5)(c) requires dispute settlement bodies to be easily accessible through electronic communication
technology. This usuallymeans that the dispute settlement procedure is initiated through electronic commu-
nication technology and the necessary supporting documents can be submitted online.

Dispute settlementbodies should have a robust, secure and user-friendly website. A website is expected to:

- provide information about the organisation of the dispute settlement body;

- provideinformationaboutthe procedure (including the specialist areas, language(s), fee model, rules of
procedure, etc);

- enablethe online submission of an initial application and the necessaryinformation and supporting doc-

uments;

- enablethesecure transmission and/or exchange of information and supporting documents required from
parties at all stages of the dispute settlement proceedings.

Therules of procedure and all information about a dispute settlementbody and the dispute settlement proce-
dure must be made available to parties in advance.

A translated version of the website should be available in the language of each country inwhich a dispute set-
tlement body offers its services.

23.7 Details of the length of proceedings, efficiency, costs and language skills

Dispute settlementbodies must be capable of adopting their decisions in a swift, efficient and cost-effective
manner in at least one official language of the Union.

Speed, efficiency and cost-effectiveness

Article 10(5)(d) of the Data Actrequires dispute settlementbodies to be capable of adopting their decisionsin a
swift, efficientand cost-effective manner. Article 10(9) of the Data Act states that a decision by a dispute settle-
mentbody must be adopted within 90 days of receipt of arequestand that the decision must be in writing or
on a durable medium and supported by a statement of reasons.
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The Bundesnetzagentur must be able to determine on the basis of the organisational, institutional and person-
nel arrangements in place thata dispute settlement body can make decisions on disputes within the period of
time specified in the Data Act.

The information provided by an applicant about the intended model should clearly show who is involved in
the decision-making process (technical experts, etc)and whether the final decision is taken by one individual
person, a panel of decision-makers or full-time employees of the body. In addition, applicants should explain
their case management or case escalation systems and proceduresif the systems and procedurescan affect the
final decision on the dispute.

If the dispute is reviewed by a panel of members, the applicant must explainhowa collectivedecisionis taken
(for example by voting or consensus)and whichrole the chairperson will play. Applicants must demonstrate
how it is ensured that the members of the panel collectively have the necessary expertise and skills.®

The dispute settlement procedure must be allocated adequate technical, financialand humanresources to en-
sure that disputes can be reviewed and settled fairly, effectively and swiftly.

Fee for activities as a dispute settlement body

Dispute settlementbodies can charge the parties fees for the services they provide. The fees charged by dis-
pute settlementbodies must cover the costs and can allowa reasonable profit. A secure economic basis helps
to guarantee independence andlimitthe riskof being influenced by financially strong actors. The time and
work involved in settling a dispute can differ depending on the nature and complexity of the case; this can be
reflected in different fees. The fees charged must each be reasonable and proportionate. The fees should be
calculated on the basis of reasonable and objective criteria that are proportionate to the nature and scope of
the work involved in settling a particular dispute.

Article 10(2) of the Data Act requires dispute settlement bodies to make the fees, or the mechanisms used to
determine the fees, knownto the parties in dispute settlement proceedings before the parties request a deci-
sion. The principles and systems for the payment and reimbursement of fees and the assessment of expenses
must be clear and transparent (for example by publishingalist of fees, alist of allowable and disallowable ex-
penses or a fee estimate).

Accountmustbe taken of Article 10(3) of the Data Act in the distribution of the costs. This provision states
thatif a dispute settlementbody decides a dispute referred for settlement pursuant to Article 4(3) of the Data
Actin favour of a user or datarecipient, the data holder must pay all the fees charged and must reimburse the
user or datarecipientfor any reasonableexpenses incurred inrelation to the dispute settlement. If the dispute
settlementbody decides in favour of the data holder, the user or datarecipient does nothave to reimburse any
fees or other expenses thatthe dataholder hasincurredin relation to the dispute settlement, unless the user
or data recipient has manifestly acted in bad faith.

In cases not covered by the rulesin Article 10(3) of the Data Act, it seems appropriate to distribute the costs in
line with the general principles of the ZPO (section 91 ZPO), that is proportionally based on the degree to

5See e) Details of expertise.
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which the decision was infavour of or against the parties in the proceedings. However, it also seems reasona-
ble to assume that the costs in cases not covered by Article 10(3) of the Data Act will generally be divided
equally between the parties. Other cost arrangements can be made for special cases, for examplewhen dispute
settlement proceedings are discontinued.

Language skills
Article 10(5)(d) of the Data Act requires applicants to demonstrate that they have knowledge of at least one

official language of the European Union. Proof of language skills canvary and can include, for example, sev-
eral years’ training or work in a country or language courses with a qualification certificate.

Examples of supporting documents:

«  Description of the dispute settlement body’s website

«  Curricula vitae for the mediators

- Proof of mediators’ qualifications

«  Proof of dispute settlement training/qualifications

- Experience in dispute settlement

« Planned case processing time frames/proof of adequate human resources
«  Description of the case processing procedure

- List of fees

«  Calculation of total costs/fees

«  Mediators’ language skills







List of abbreviations

DADG
EU
IFG

ZPO

BUNDESNETZAGENTUR | 19

German government’s legislation of implementing the Data Act
European Union
German Freedom of Information Act

German Code of Civil Procedure
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Annex

List of possible supporting documents

- Commercial register extract for the established dispute settlement body

- Listof shareholdersand shareholdings in the dispute settlement body and details of the specific shares
held

»  Details of economics dependenceon data holders, data recipients, users, customers and providers of data

processing services in recent years
»  Curricula vitae for the proposed mediators
»  Proof of mediators’ qualifications
«  Proof of dispute settlement training
«  Proof of experience in activities related to dispute settlement
« Description of the dispute settlement body’s website
«  List of expertise with respect to the disputes listed in Article 10(1) and (4) of the Data Act
«  Rules of procedure
»  Planned case processing time frames/proof of adequate human resources
- Description of case processing procedure
- List of fees
«  Calculation of total costs/fees
«  Mediators’ language skills

« Listof technical aids used
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Stages of the procedure for certification as an out-of-court dispute settlement body under the Data Act

Online submission of application form

(and supporting documents)

Bundesnetzagentur reviews application and

supporting documents and requests further documents if necessary

Decision on application

Certification as Refusal of

dispute settlement body application

Possible attachment of secondary

conditions, restrictions and expiry date

Issue of certification notice

Issue of fee notice

Entry in Bundesnetzagentur’s register
of certified bodies
Notification of certification to

European Commission

Immediate notification to Bundesnetzagentur of any subsequent changes

in circumstances relevant to certification
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